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PREFACE. 



In presenting this, the fifth volume of STREET RAILWAY 
LAW, it appears scarcely necessary to majje extended menfion of 
the litigation concerning street railways ancj the need for managers, 
as well as claim agents and attorneys, to b§ informed as to the de- 
cisions of the courts. 

This book tells what the courts have dgcided, the matter being 
couched in language that will be understood by the layman as well 
as the lawyer. To quote from the prefacg to Volume III : In its 
preparation, the constant aim has been to oipit nothing vital, to cover 
all points of interest of both law and fact ; to give as much space as 
necessary to new and exceptionally impprtant points, yet, on the 
whole, to be as brief as possible without sacrificing anything of 
practical value. It is much more full aijd comprehensive than an 
ordinary digest would be, and is at the s£(fne time in about the same 
proportion less bulky and more readable than would be the several 
volumes that would be required to report the same cases in full. 
It is probably all that managers or othey street railway officers will 
care for in the way of reports on th? cases covered, while such 
attorneys as desire to see and use full ppinions, when the occasion 
requires, will find it a good medium for locating such as they want, 
as well as a convenient handbook for njany other purposes.. 

The arrangement chronologically and something of the style are 
attributable to the fact that the work was originally prepared for 
publication in the Legal Department of the "Street Railway Re- 
vitw." However, it is believed that there will be more gain than 
loss in this last fact. The index, which has been prepared with a 
good deal of care, will make the contents of the book readily avail- 
able. 

December, 1905. 
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STREET RAILWAY LAW. 



STREET RAILWAY WITHIN RAILROAD FELLOW-SERV- 
ANT ACT. 

Savannah, Thunderbolt & Isle of Hope Railway v. Williams (Ga.). 
43 S. K Rep. 751. March 17, 1903. 
A chartered street railroad, the supreme court of Georgia holds, 
is a railroad company within the meaning of sections 2297 and 2323 
of the Civil Code of that state of 1895, making railroad companies 
liable to one servant for injuries inflicted by a fellow-servant, and 
therefore is liable to one servant for injuries inflicted by the negli- 
gence of a fellow-servant. 



MORTGAGE COVERING AFTER-ACQUIRED PROPERTY A 

PRIOR LIEN ON POLES AND WIRES ERECTED 

ON ANOTHER'S LAND. 

Monmouth County Electric Co. v. Central Railroad Co. of New Jer- 
'sey (N. J. Ch.), 54 Atl. Rep. 140. Feb. 13, 1903. 
Where a company gave a mortgage covering all of its existing 
and after-acquired property, which was duly recorded, and thereafter 
poles and wires were erected on another's land under an agreement 
with the owner of such land therefor, under which they were the 
property of the mortgagor company, the court of chancery of New 
Jersey holds that the mortgage was, in equity, a lien upon these 
poles and wires afterwards acquired, which was prior to a mortgagee 
or judgment creditors subsequent in date to the mortgage, or to any 
claim of the owner of the land. 



STREET RAILWAY WITHIN RAILROAD LIABILITY LAW. 

Cordray v. Savannah, Thunderbolt & Isle of Hope Railway (Ga.), 
43 S. E. Rep. 7SS. March 18, 1903. 
A chartered street railroad company, the supreme court of Georgia 
holds, is a railroad company within the meaning of section 2321 of 
the Civil Code of 1895, making railroad companies liable for dam- 
ages done by the running of the locomotives or cars or other ma- 
chinery of such company, the presumption in all cases being against 
the company; and that the presumption is against such street rail- 
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road company where damage is done to person or property by the 
running of the cars or machinery thereof. 

OPENING OF FRONT GATE BY MOTORMAN NOT INVI- 
TATION TO ALIGHT FROM MOVING CAR AND NOT 
OF ITSELF NEGLIGENCE— PASSENGERS 
TAKE OBVIOUS RISKS. 

Paginini v. North Jersey Street Railway Co. (N. J. Sup.), 54 Atl. 
Rep. 218. Feb. 24, 1903. 
It is not negligence per se (by itself), the supreme court of New 
Jersey holds, for a motorman to open the gate on the front platform 
of a trolley car before the car has come to a full stop. Nor can it 
be said that the opening of a gate by a motorman while the car is 
moving is an invitation to a passenger to alight from a moving 
car. This would no more be true than would the act of the con- 
ductor in opening the rear door of the car, as it was about to come 
to a street and stop, be an invitation for a passenger to get up and 
step off the car by the rear platform while the car was still in motion. 
Passengers take obvious risks. Because a motorman opens a gate 
before a car comes to a stop, that will not excuse a person in jump- 
ing off a car before it comes to a stop. The mere opening of the 
gate will not raise a presumption of actionable negligence agamst 
the company. 



CONDEMNATION NOT AUTHORIZED TO SECURE 

WATER POWER TO GENERATE ELECTRICITY 

TO BE FURNISHED RAILROAD, 

Avery v. Vermont Electric Co. (Vt.), 54 Atl. Rep. 179. March 6,. 
1903. 
The application of water power to the generation of electricity for 
use by another company in the operation of a railroad, the supreme 
court of Vermont holds, is not such a public use as will justify an 
exercise of the right of eminent domain under the provision of 
chapter 159 of the Vermont Statutes that one who desires to set up 
or continue a mill or manufactory on his land, and to erect or con- 
tinue or raise a dam to obtain water therefor, and thereby flow the 
lands of another person, may secure the right to do so in the manner 
there provided, if commissioners appointed for that purpose, or the 
court itself, shall find "that the flowing of the land as proposed will 
be of public benefit." It says that it is true that the railroad must 
serve the public, but there is nothing binding the petitioner in such 
a case to serve the railroad; and if we look to some direct service 
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of the general public, there is nothing binding the petitioner to give 
equal advantages to all. 



ABUTTERS CANNOT ENJOIN CONSTRUCTION OF ROAD 
ON PORTION OF STREET NOT DESIGNATED IN 
CHARTER— REMEDY IN DAMAGES FOR IM- 
PROPER CONSTRUCTION OR OPERA- 
TION OF ROAD. 

Baker v. Selma Street & Suburban Railway Co. (Ala.), 33 So. Rep. 
685. Feb. 12, 1903. 
To entitle the complainants, abutting owners, to an injunction 
against the construction and operation of this road, it was incumbent 
on them, the supreme court of Alabama holds, to show by aver- 
ments that it would be a nuisance in fact, and that they would 
suffer special injury different in kind from that sustained by the 
general public. The bill showed that the company had the consent 
and authority of the municipality of the city to construct its line 
and operate its cars on a certain street; and if it be conceded that 
the charter of the company did not designate that portion of said 
street upon which they proposed to lay their track, erect poles and 
operate their hne of road, the complainants suffered no injury of 
which they could complain. If complainants suffered damage caused 
by improper construction or negligent or unskillful operation of the 
road, they had their remedy, and the company would be liable in 
damages. 



INJURY TO BOY WHO, BEING ORDERED OFF CAR, 
JUMPS ON PILE OF SAND THAT GIVES WAY, CAUS- 
ING HIM TO SLIDE UNDER CAR. 

Richmond Traction Co. v. Wilkinson (Va.), 43 S. E. Rep. 622. 
March 19, 1903. 
The supreme court of appeals of Virginia holds that a requested 
instruction was properly refQsed which told the jury that if they 
believed the plaintiff jumped from the company's car while it was in 
motion because he was frightened into doing so by the conductor 
calling to him to get off, and that he landed on a pile of sand or 
dirt, and was uninjured by jumping on the pile of sand, and that 
his injury was received by reason of the sand giving way under 
him and causing him to slide down under the car, then they must 
find for the company. It says that the proposition set forth therein 
that a conductor may frighten a little child 7 years of age into 
jumping from a moving car, and because, under the impulse of the 
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peril confronting him, he lands in a dangerous place rather than a 
safe one, there can be no recovery, is at war with the settled law 
of that state, whatever view of the subject may be taken elsewhere. 



CONDEMNATION PROCEEDINGS NOT AFFECTED BY 
CONVEYANCE OF LAND. 

Houston V. Paterson State Line Traction Co. (N. J. Sup.), 54 Atl. 
Rep. 403. Feb. 24, 1903. 
The supreme court of New Jersey holds that, in proceedings 
brought to condemn lands within the filed route of a traction railway 
company under and pursuant to the traction act of 1893 (P. L. p. 
302; Gen. St. p. 323s), a conveyance of the lands by the owner, 
at any time after the application is made and notice given to the 
owner as directed by the order of the justice, will not defeat the pro- 
ceedings nor require notice thereof to be given to the grantee. 



NO CONSIDERATION FOR NEW CONDITIONS AFTER 
CONTRACTING TO FURNISH TRANSPORTATION- 
INSUFFICIENT RELEASE TO COVER NEGLIGENCE. 

Dow V. Syracuse, Lakeside & Baldswinsville Railway (N. Y. Sup.), 
80 N. Y. Supp. 941. March 10, 1903. 
A street surface railroad company in consideration of a convey- 
ance to it of a right of way over a strip of land having agreed to 
provide one of the grantors with transportation upon its railroad 
during her natural life, upon the sole condition that such right 
should be forfeited if her passbook of tickets should be presented 
for fare by any person other than herself, the fouth appellate divi- 
sion of the supreme court of New York holds that the company obli- 
gated itself to furnish her with transportation, relieved from any 
other condition; and that when it assumed to attach to the fulfill- 
ment of such obligation an additional condition, and one which was 
never within the contemplation of the parties [as that she released 
the company from all liability for personal injuries], it foisted upon 
her a new contract, for which no consideration passed. In other 
words, when the company undertook to make for itself what was, 
in effect, a new contract, by imposing a condition which was not 
contained in the original contract, it furnished no consideration 
therefor, and consequently was in no position to enforce the same. 
Nor did the acceptance of the passbook with the new condition 
printed upon its cover indicate any intention upon her part to assent 
to the terms thereof. Besides, the new condition imposed being 
that the company should be released "from all claims for damages 
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for personal injuries from whatever cause," the court does not 
consider that this would release it from liability for the conse- 
quences of its own negligence, under the rule that, where such a 
limitation is intended, it must be expressed in language so plain and 
unequivocal that it may be readily comprehended by every one. 



CARE REQUIRED WHEN HORSE FRIGHTENED AND TO 
PREVENT COLLISION. 

Danville Railway & Electric Co. v. Hodnett (Va.), 43 S. E. Rep. 
606. March 12, 1903. 
Street car companies, the supreme court of appeals of Virginia 
holds, are not required to stop their cars upon the discovery of the 
fright of a horse on the street, occasioned by the usual and ordi- 
nary noises of the car, and are only required to keep the car under 
control, so that it can prevent damage when occasion arises; and, 
while it is a recognized fact that travelers should give the right of 
way to the street car, it does not relieve the company from exercising 
due care to prevent a collision. It cannot wantonly, maliciously, 
recklessly, or negligently inflict injury upon a traveler on the street 
by running its car upon him, when the servants of the company in 
charge of the car knew, or by the exercise of reasonable care and 
caution should have known, of his inability to prevent a collision 
with the car. Whether the company in such a case has been guilty 
of wanton, malicious, reckless, or negligent conduct is a question 
for the jury, under proper instructions from the court. 



GETTING ON OR OFF MOVING ELECTRIC CAR— SLOW- 
ING UP ON SIGNAL NOT INVITATION TO BOARD 
CAR BEFORE IT STOPS— DUTY TO" PERSON ONCE 
ON— STARTING UP WITH JERK. 

Powelson v. United Traction Co. (Pa.), 54 Atl. Rep. 282. Jan. 5, 
1903. 

To step on or off a moving car, whether the power which propels 
the car be steam or electricity, the supreme court of Pennsylvania 
says, is per se (by itself) negligence, and, if injury results to the 
passenger, he cannot recover damages. To this rule, as in all rules, 
there are some rare exceptions. The exceptional cases as to elec- 
trical cars, on one ground and another, are perhaps more numerous 
than those as to steam cars on account of the entirely different use 
made of them. 

To argue that slowing up on a person's signal was an invitation 
to him to get on while in that condition of motion, the court says, 
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was a mistake. It at most was an invitation to get on when the 
car stopped, not sooner. Having once got on the moving car, it 
was the duty of the company to exercise care in carrying him. If 
it negligently started up the car with a jerk, that negligence was not 
excused by his, and the company would be answerable. 



ALLOWING PLATFORM TO BECOME SO CROWDED AS 

TO RENDER PASSENGER LIABLE TO^BE 

PUSHED OFF IN OPERATING CAR. 

Cattano v. Metropolitan Street Railway Co. (N. Y.), 66 N. E. Rep. 
563. Feb. 24, 1903. 
It was the duty of the company, when it allowed passengers to ride 
on the platform, the court of appeals of New York holds, to use a 
high degree of care to protect them from injury. As it did not 
provide railings to keep them from being crowded off in case of a 
sudden movement in the crowd, it was bound, as the jury at least 
might have found, to see that the crowd did not become so dense 
that the driver could not put on the brake without pushing some 
passenger oif . If there had been vacant seats, or even standing room, 
inside, the case would be different, for then the passenger voluntarily 
standing on the platform might be held to run his own risk. When 
a carrier of passengers fails to provide either seats or standing room 
inside its cars, . so that a passenger must stand on the platform in 
order to ride at all, and the company permits him to ride there, it 
cannot allow the platform to become so crowded that he is liable 
to be pushed off in operating the car, without presenting a question 
of fact for the jury as to its negligence in the premises. 



FAILURE TO SOUND GONG FOR PERSON WORKING 

NEAR TRACK— LATTER NOT BOUND TO LOOK 

CONTINUOUSLY FOR CAR. 

Daum V. North Jersey Street Railway Co. (N. J. Sup.), 54 Atl. Rep. 
221. Feb. 24, 1903. 
Assuming, but not admitting, that it cannot be said, as a matter 
of law, that it is the duty of a street railway company to give notice 
to persons working in a public highway, in dangerous proximity to 
its tracks, of the approach of its cars, the supreme court of New 
Jersey holds that it is at least a. question for the jury, and not the 
court, whether, when the company assumes such a duty, its failure 
to perform it in a given instance is not negligence. It further holds 
that although the party injured in this case was bound to use rea- 
sonable care for his own safety, this did not require him to look 
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continuously for the approach of a car. To have done this, it says, 
would have made it impossible for him to perform his work. He 
knew that he was in a place where he was safe, except when a car 
was passing. .He knew, too, that it was the custom, when a car was 
approaching, for the motorman to ring his gong as a warning, and 
he had a right to expect that this warning would be given to him. 
Having looked, when he knelt down near the track, for the purpose 
of ascertaining whether a car was approaching, it was a question 
for the jury to determine whether it was negligent in him, under the 
existing circumstances, not to make another observation during the 
minute which elapsed before the accident occurred. 



CARE REQUIRED OF LINEMAN IN REMOVAL OF WIRES 

FROM WOODEN TO IRON POLES— DUTY OF 

COMPANY— INSPECTION. 

Walsh V. New York & Queens County Railway Co. (N. Y. Sup.), 
80 N. Y. Supp. 767. March 6, 1903. 

One of the linemen employed in the work of removing the cables 
and wires used in the operation of an electric street railway from 
wooden poles ori one side of the street to new iron poles on the other 
side, the second appellate division of the supreme court of New 
York holds, was not bound to exercise the liighest possible degree 
of care ; he was not bound to fasten the pole with guy ropes, braces, 
etc., which would make it impossible for the pole to fall, unless the 
danger of proceeding otherwise was known and obvious upon a rea- 
sonable inspection consistent with the discharge of his duties. He 
had the right to assume that the master had discharged its duty in 
so far as a reasonable use of his faculties would not disclose to the 
contrary, and he had a right to use such of the appliances furnished 
him by the master as appeared to be reasonably adapted to the per- 
formance of the rude task before him. It was not his duty to make 
an inspection of the pole where the defect was not obvious. That 
duty the law imposed upon the master, and if he was injured while 
performing a duty imposed upon him by the master, and while in 
the exercise of reasonable care, he was entitled to recover dam- 
ages. 

The evidence in this case showed conclusively that the pole was 
rotten and deteriorated, so that it was liable to fall whenever it was 
called upon to bear any additional strain. The company knew that 
in sending the lineman to the top of the pole for the purpose of 
removing the heavy cables and wires the pole would be subjected to 
additional strain, and it was the duty of the company to inspect the 
pole in order to know whether it was safe for the lineman to climb 
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it. The mere fact that the lineman did not use all of the precau- 
tions which would have been demanded in the exercise of due care, 
had he known the condition of the pole, did not deprive him of the 
right to recover for his injuries where it appeared that he used all 
of the precautions which were demanded under the circumstances 
as they appeared upon the surface, and where there was no obvious 
reason for believing that the pole was in a different state of pres- 
ervation from those about it. There was evidence that the work 
of inspection of poles was usually undertaken by men employed 
for that purpose, and there was no evidence that the company had 
made any proper inspection of the pole where the lineman was in- 
jured, and the court holds that this defect in the defense was not 
met by the fact that the purpose of the work — the removal of the 
cables from wooden to iron poles — was intended to give notice that 
the wooden poles were defective. This was only one of the reasons 
that might have operated to induce the change, and it did not relieve 
the company from the duty of providing a reasonably safe place for 
the lineman to work. 



CASE FOR INJUNCTION AGAINST TRANSFER OF PROP- 
ERTY TO CORPORATION OF ANOTHER STATE. 
Coler V. Tacoma Railway & Power Co. (N. J.), 54 Atl. Rep. 413. 
March 2, 1903. 
An arrangement having been made between the Tacoma Railway 
& Power Company, a New Jersey corporation, and the Seattle-Ta- 
coma Interurban Railway, a corporation of the state of Washington, 
by which the New Jersey company should transfer all its property 
and franchises, except the franchise of being a corporation, to the 
Washington company, and the latter should issue therefor to the 
New Jersey company 20,000 shares of fully-paid stock of the par 
value of $100 per share, or, in case any stockholder in the New 
Jersey company refused to accept such stock in exchange for his 
own stock share for share, then the Washington company should 
pay $35 in cash in lieu of each share so refused, the court of errors 
and appeals of New Jersey holds that, on bill filed by a stockholder 
in the New Jersey company, that the consummation of the arrange- 
ment ought to be restrained, because (i) It was tantamount to a 
dissolution of the New Jersey corporation, within the meaning of 
the New Jersey statute, and therefore could be legally carried out 
only by such proceedings as the New Jersey statute prescribed for 
dissolution. (2) Under the constitution and judicial decisions in 
Washington, it is unlawful to issue corporate stock as fully paid for 
less than its par value, and the above arrangement shows on its face 



STREET RAILWAY LAW. 15 

3. purpose to issue such stock for 35 per cent, of its par value. (3) 
Under the constitution and judicial decisions in Washington it is 
unlawful for any corporation to hold stock and exercise the usual 
rights of stockholders in a corporation of that state. 



RIDING ON FRONT PLATFORM OF CAR CONTAINING 

NOTICE THAT PASSENGERS DO SO AT THEIR OWN 

RISK— REASONABLENESS OF RULE— TAKING 

PASSENGERS ON CROWDED CAR— NO 

EVIDENCE OF WAIVER OF 

RULE. 

Burns v. Boston Elevated Railway Co. (Mass.), 66 N. E. Rep. 418. 

Feb. 27, 1903. 

The plaintiff was riding on the front platform of a- car and as it 

rounded a sharp curve at a street corner was thrown off by a 

sharp jerk. There was testimony tending to show that the speed 

was unusual and excessive, that the car was crowded, and that there 

were six or seven others on the platform. On cross-examination, he 

testified that he knew there was a sign on the car that "Passengers 

riding on the front platform do so at their own risk." The supreme 

judicial court of Massachusetts holds that a verdict was properly 

directed for the company. 

The rule in respect to passengers riding on the front platform 
must be regarded, it seems to the court, as a reasonable rule, and 
such a rule as the company had a right to adopt. It would have had 
the right to prohibit absolutely passengers from riding on the front 
platform, and a passenger who, without sufficient excuse, knowingly 
violated the rule, and was injured in consequence thereof, would 
have been guilty of contributory negligence, and would not have 
been entitled to recover, even though the company had also been 
negligent. The court does not think that the only alternatives open 
to the company were those of absolute prohibition or unqualified 
permission. The notice contained a fair warning that the front plat- 
form was regarded by the company as a place of exposure to dan- 
ger, and that it was unwilling that passengers should ride there, 
unless they were content to take the risks of doing so; and it is 
not unreasonable, it seems to the court, to say that a passenger 
who knew the rule, as the plaintiff did, and rode upon the front 
platform, accepted the risk, in the absence of anything to show that 
the rule had been waived by the company, or that it was not in 
force. The rule was to be regarded as designed to promote the 
safety of passengers, by warning them that the front platform was 
or might be a place of danger, and that they rode there at their 
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own risk, rather than a^ designed to protect the company from the 
results of its own negligence, or that of its servants or agents. And 
the court thinks that, upon the undisputed testimony, the plaintiff 
must be held to have accepted the risk. 

The fact that the car was crowded, the court further declares, 
was immaterial. The plaintiff was not obliged to get onto a 
crowded car, and it was not negligence on the part of the company to 
take him on as a passenger, because the car was crowded. The 
fact that there were other passengers on the platform did not show 
that the rule had been waived by the company or was not in force. 
Their presence there was as consistent with the fact that the rule 
was still in force as that it was not. The case was very different 
from that of Sweetland v. Lynn & Boston R. R., 177 Mass. 574, 59 
N. E. 443, in which there was abundant evidence of a custom to 
use the front platform, and that the rule notifying passengers not 
to stand on the front platform was not in force. 



MEASURE OF DAMAGES FOR BREACH OF CONTRACT 
BY REFUSAL TO ACCEPT RIGHT OF WAY. 

Hays V. Wilkinsburg & East Pittsburg Street Railway Co. (Pa.), 
54 Atl. Rep. 322. Jan. 5, 1903. 

In this case the company procured from certain parties an agree- 
ment for a right of way across their premises. As part of the con- 
sideration therefor, it agreed to grade and pave and curb, for the 
use of the owners and occupants of the premises, a roadway on the 
right of way, outside of and along its tracks. But, in order to 
carry out the contract, it was necessary to obtain the consent of 
the municipal authorities of the borough to lay a track upon a street 
leading to a point opposite the property of these parties. The bor- 
ough councils refused consent; and the company refused to accept 
the grant of the right of way, relinquishing all claim thereto. 

The breach of contract upon the part of the company, the supreme 
court of Pennsylvania says, consisted in its refusal to accept, or enter 
into possession of, the right of way for which it had contracted. 
Such a breach is analogous to that of the vendee in a contract for 
the conveyance of land. In such case the damages which may be 
recovered are not the whole amount of the purchase money, as that 
would be to enforce specific performance. The damages should 
only equal the loss sustained by nonfulfillment of the contract. The 
loss of the bargain is the measure of damages. The trial court 
here, however, adopted as the measure the equivalent of the full 
amount of the purchase money, or the cost of grading, paving, curb- 
ing, and sewering the street through these parties' land. If the 
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street railway company had accepted from the parties the grant of 
the right of way, and had entered thereon, laid its tracks, erected its 
poles, strung its wires, and constructed and operated its railway over 
their property, and had then refused to make payment of the com- 
pensation as stipulated in the contract, the measure of damages 
applied by the trial court would have been correct. But as it was, 
the parties had given up nothing to the street railway company. 
Clearly they were not entitled to have their property intact, and at 
the same time recover the full amount of the compensation to which 
they would have been entitled had the street railway company been 
built upon their premises. Under the circumstances, the measure of 
damages could be nothing more than the actual loss sustained by 
the parties, which, in so far as the evidence showed, was merely 
nominal. 



PERMITTING PERMANENT OBSTRUCTIONS NEAR 
TRACK— RIDING ON FOOTBOARD— LEANING BACK 
CROSSING BRIDGE— ABSENCE OF ACCIDENTS 
FOR II YEARS— OVERLOADING CARS. 

Anderson v. City & Suburban Railway Co. (Or.), 71 Pac. Rep. 659. 
March 9, 1903. 

Where a street railway company invites or expects passengers to 
ride on the footboard of its cars, and carries them, at a rapid rate 
of speed, in close proximity to dangerous obstructions, of which 
they have no knowledge, without warning them of the risk, the 
supreme courl of Oregon holds that the question of negligence is 
for the jury. The authorities all agree, it says, that it is negligence 
for a street railway company to permit permanent obstructions to 
stand so near its tracks that passengers getting off or on its cars, or. 
riding thereon, are in danger of coming in contact therewith, and it 
is generally considered a question for the jury as to whether a given 
obstruction is so situated. 

Nor could it be said that the passenger who in this case was killed 
by striking his head on one of the timbers of a bridge of which 
there was only 18 inches of space between its framework and the 
footboard of open cars was guilty of contributory negligence in rid- 
ing on the footboard of the car, which, by the way, was crowded. He 
was there by the invitation and consent of the company, and, while 
he was, perhaps, required to exercise extra care and caution, on ac- 
count of the increased danger attending his position, it was never- 
theless the duty of the company to furnish him a reasonably safe 
place in which to ride, and not expose him to injury from perma- 
nent obstructions unreasonably near its tracks. 
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It is the duty of a common carrier of passengers by street cars 
to foresee the possible danger to which passengers riding on the 
footboards of its cars might be exposed by a slight movement of the 
body in consequence of the proximity of its tracks to permanent 
structures, and it is not negligence on the part of the passenger to 
omit to look out for such structures unless he has reason to antici- 
pate some such danger. He has a right to assume that the com- 
pany has performed its duty to carry him safely, and that it will 
not expose him to unnecessary hazard, and to act accordingly. It 
is not negligence per se (by itself), either on the part of a passen- 
ger or a street railway company, that a passenger, reasonably com- 
petent to take care of himself, should ride on the platform or foot- 
board of a crowded car. It is, however, obviously more dangerous 
to occupy such a position than a seat in the car, and therefore the 
law imposes upon both the passenger and the railway company the 
duty of extra caution to prevent injury, and a railway company which 
accepts such a person as a passenger, and permits him so to ride, 
is bound to carry him with a degree of skill, prudence, and care 
proportionate to the danger to be apprehended, but it is not negli- 
gent in permitting him to do so. 

The fact that the road had been operated for about li years, and 
no accident had occurred from a like cause was not conclusive evi- 
dence of the absence of negligence on its part, either in the construc- 
tion of the road or the operation of the cars. Nor was the passen- 
ger necessarily guilty of contributory negligence because he leaned 
back while in the act of returning his money to his pocket, or in 
looking after a friend. Conduct of that kind on the part of passen- 
gers was such as might reasonably be anticipated by the railway 
company. 

With regard to the company permitting its cars to be so over- 
loaded that passengers were required to stand on the footboard, the 
court says that, under the law, such an act on the part of a street 
railway company is not negligence per se (by itself) as to a passen- 
ger who voluntarily boards a crowded car, ard assumes to ride on its 
footboard. 



SEIZING OF RUNNING BOARD BY ONE THROWN DOWN 

BY STARTING OF CAR. 

Indiana Railway Co. v. Maurer (Ind.), 66 N. E. Rep. 156. Feb. 3, 

1903. 

The supreme court of Indiana says that here the plaintiil was old, 

infirm and with but one leg, and as he stood by the side of the car, 

necessarily leaning upon his crutch, or holding to the car, while he 
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reached for his grip bag, by the untimely and negligent starting of 
the car he was thrown to the ground, and near to the revolving 
wheels of the car. Having been thus suddenly and unexpectedly 
cast into a situation that might reasonably appear to him to be one 
of imminent danger of losing his life or of suffering great bodily 
harm, the seizing of the running board, which would at least stay 
him from passing under the wheels, could not be accounted con- 
tributory negligence per se (of itself), even though it was clear to 
one not imperiled that the safer course would have been not to 
have seized the running board. And the jury, whose duty it was to 
characterize the act, determined by their general verdict that he was 
free from contributory fault. 



STARTING OF CAR BY MOTORMAN WITHOUT SIGNAL 

OR LOOKING TO SEE IF ANY ONE IS GETTING 

ON OR OFF. 

Bessenger vs. Metropolitan Street Railway Co. (N. Y. Sup.), 79 
N. Y. Supp. 1017. Jan. 23, 1903. 
The conductor having cried out "Transfer!" and the car come to 
a full stop at a street intersection, the second appellate division of 
the supreme court of New York holds that the question of negli- 
gence on the part of the company in starting the car while a pas- 
senger who had been riding on the rear platform and received a 
transfer was in the act of alighting was for the determination of the 
jury. It says that the jury might very properly have found that it 
was negligence on the part of the motorman to again start his car 
without looking around to discover whether there was any one in 
the act of alighting, if, indeed, it was not his duty to refrain from 
starting the car until he had received a signal from the conductor. 
It is one thing to slacken and increase the speed of a car in the 
ordinary work of operating the same with reference to the safety 
of vehicles and persons in the highway, where no notice is given to 
the operator of the desire of a person to leave or enter the car 
and quite another thing to hold that a passenger may not, with a 
car at a standstill, rely upon the motorman to exercise a reasonable 
degree of care in starting the car. Whatever may be the rule in 
respect to steam railroads, the court is of opinion that, when a street 
surface car has come to a full standstill, reasonable care in its oper- 
ation demands that it shall not be started without some effort on 
the part of the conductor or motorman to determine whether this 
may be done with safety to passengers or intending passengers, and 
that the question of negligence is one for the jury. This is in ac- 
cord with the almost universal rule which is witnessed in the every- 
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day operation of these cars, where the motorman starts only on a 
signal from the conductor, and it is the only one consistent with 
the safety of passengers and the rights of the public. 



"VIGILANT WATCH ORDINANCE"— A POLICE REGULA- 
TION WHICH CONFERS RIGHT OF ACTION— PRO- 
VISION AS TO STOPPING IN SHORTEST TIME 
AND SPACE POSSIBLE BAD IN IN- 
STRUCTION. 

Gebhardt v. St. Louis Transit Co. (Mo. App.), 71 S. W. Rep. 448. 
Dec. i6, 1902. 
A city ordinance providing that "The conductor, motorman, grip- 
man, driver, or any other person in charge of each car shall keep a 
vigilant watch for all vehicles and persons on foot, especially chil- 
dren, either on the track or moving towards it, and on the first ap- 
pearance of danger to such persons or vehicles, the car shall be 
stopped in the shortest time and space possible," the court of ap- 
peals at St. Louis, Mo., holds is a police regulation, and that an in- 
jury due to its violation affords the injured party a right of action. 
But, on account of the uncertainty in the language of the last clause, 
"the car shall be stopped in the shortest time and space possible," the 
court thinks that it is misleading to incorporate the ordinance bodily 
in an instruction to the jury. 



DUTY AS TO RESTORING STREET CROSSED TO FORMER 
CONDITION AND OF KNOWING IT HAS BEEN DONE. 

Union Traction Co. of Indiana vs. Barnett (Ind. App.), (>^ N. E. 
Rep. 205. Apr. 28, 1903. 
The company having constructed its road across a brick paved 
street, the appellate court of Indiana, division No. i, holds that it 
was its duty to restore the street as nearly as practicable to its 
former condition, and that it was bound to know whether it had 
done so. 



VILLAGE HAS POWER TO AUTHORIZE BUILDING OF 
TRESTLE IN STREET FOR VIADUCT— ORDINANCE 
THEREFORE NOT NECESSARY. 

Village of Winnetka vs. Chicago & Milwaukee Electric Railway 
Co. (111. App.), 107 111. App. 117. Feb. 27, 1903. 
The erection of a trestle in a street for a viaduct for an electric 
railway to cross another street, the branch appellate court of lUi- 
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nois for the first district holds, is entirely within the power of a 
village to provide for, the trestle work not exclusively occupying 
the street in which built, but leaving over forty feet to be used as 
a highway for public travel. And the court holds that it was im- 
material in this case whether the public authorities of the village 
succeeded in expressing their will with reference thereto in a 
written ordinance, properly passed, or whether by their conduct or 
acquiescence they did so. 



EQUAL RIGHTS OF RAILWAY AND PEDESTRIANS AT 
STREET CROSSINGS— WHEN ONE MAY CROSS IN 
FRONT OF AN APPROACHING CAR. 

Du France vs. Metropolitan Street Railway Co. (N. Y. Sup.), 82 
N. Y. Supp. I. May 8, 1903. 
The rule is well settled, the first appellate division of the supreme 
court of New York says, that on a street crossing a street railway 
and pedestrians have equal rights; but, if either is negligent in ex- 
ercising this right, he cannot recover any damages sustained, even 
if they might have been prevented by the exercise of ordinary care 
on the part of the other. If a pedestrian reaches the track in time 
to cross it in safety, provided the speed of an approaching car be 
not increased, he cannot be said to be negligent in proceeding; but 
if it is apparent to him, or would be to a person of ordinary 
prudence, exercising ordinary care, that the car will inevitably 
overtake him unless the speed is slackened, then it is not a prudent 
act for him to assert his rights and proceed, even though it be the 
duty of the motorman to slow down to enable him tp cross. 



POWER OF MUNICIPALITY TO PROVIDE FOR RAILS TO 
BE LAID WITHIN A SPECIFIED TIME— LIABILITY OF 
SURETY ON BOND FOR FAILURE TO LAY THEM 
WITHIN SUCH TIME. 

Mayor, etc., of Borough of Carlstadt vs. City Trust & Surety Co. 
of Philadelphia (N. J. Sup.), 54 Atl. Rep. 815. 
An ordinance of the borough provided that a traction company, 
in exercising the granted right to lay its rails in the public streets, 
should complete the work within a specified time. Thereupon a 
bond was given by the traction company, with the defendant as 
surety, conditioned to perform this obligation. The supreme court 
of New Jersey holds that it is the right and the duty of the gov- 
erning body of such a municipal corporation to provide that com- 
panies, in exercising their right to lay rails upon the public streets. 
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shall perform the work with such reasonable dispatch that travel 
shall not thereby be impeded or rendered less safe for an un- 
reasonable length of time. This provision of the ordinance was a 
reasonable exercise of the corporate power, and the failure of the 
traction company to comply with it constituted a breach of the 
bond, and would support a recovery. 



DRIVING ON TO TRACK IMMEDIATELY IN FRONT OF 
MOVING CAR. 

Chicago City Railway Co. vs. Abler (111. App.), 107 111. App. 397. 
Mar. 31, 1903. 
A driver of a wagon, the branch appellate court of Illinois for the 
first district holds, had no right to go on the company's track to 
make use of same as a driveway for his own convenience im- 
mediately in front of a moving car solely because it was easier to 
drive there, when by so doing he was interfering with the ordinary 
progress of the car. If he turned so suddenly upon the track in 
front of an electric car as to render striking his wagon unavoida- 
ble in the exercise of every reasonable precaution in operating the 
car, and an accident resulted in consequence, he was not entitled 
to recover. Until he started to get on the track there would ap- 
parently be no necessity for stopping the car, and if, while his con- 
duct indicated no such intention, he changed his course and drove 
on the track so suddenly that the act could not be foreseen or 
guarded against by the motorman in time to prevent the accident, 
then the company was not liable for failing to stop the car in time 
to avoid a collision. 



GRANTING OF FRANCHISES A LEGISLATIVE FUNCTION 
—SUFFICIENT NOTICE OF APPLICATION FOR FRAN- 
CHISE. 

City of Benwood vs. Wheeling Railway Co. (W. Va.), 44 S. E. 
Rep. 271. May 2, 1903. 
In granting a franchise or privilege, the council of a municipal 
corporation or a county court, the supreme court of appeals of 
West Virginia holds, performs a legislative, and not a judicial, 
function, and the notice required by section i of chapter 29 of the 
Acts of 1901, which provides that no franchise shall be granted 
where the application for such franchise has not been filed at least 
thirty days prior to the time when it is acted upon, and notice of 
such application, stating the object of such franchise, shall have 
been given by publication for thirty days, is provided merely in aid, 
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protection, and extension of the right to be heard by petition, and 
need not set forth the day on which the application will be, or is 
expected to be, acted upon. As the act requires the application to 
be filed 30 days before action upon it, and forbids any action upon 
it until after 30 days' publication of notice, the notice is merely 
intended to apprise the public of its pendency. Moreover, the 
court holds that a statute requiring notice to be "given by pub- 
lication for thirty days in some newspaper of general circulation" 
published in a county or city, is sufficiently complied with by pub- 
lication in the successive issues of a weekly newspaper through 
the period of time named. 



DUTY AS TO OBTAINING CONTROL OF CAR TO AVOID 
INJURING PEDESTRIAN— DUTY TO ABSENT-MIND- 
ED PERSONS— DEAFNESS NO EXCUSE FOR NOT 
TAKING CARE— PEDESTRIAN NOT TO BE EXPECT- 
ED TO STOP OR TURN AROUND ON TRACK— DE- 
GREE OF CARE REQUIRED TO' AVOID INJURING 
PEOPLE— THINGS A MOTORMAN MAY ASSUME. 

Aldrich vs. St. Louis Transit Co. (Mo. App.), 74 S. W. Rep. 141. 
Apr. 14, 1903. 

The motorman in this case, the court of appeals at St. Louis, 
Mo., says, was not bound to put the car under control at the first 
sight of the plaintiff, instead of relying on her observing it or being 
aroused by the bell. But she neither stopped nor noticed the car, 
but continued to go forward, apparently absorbed in the writing on 
a postal card, and unconscious of danger ; and, as she was under the 
motorman's observation, this behavior ought to have warned him to 
get ready to avoid running against her. Her deafness by no 
means excused her from taking care, but imposed on her the duty 
of using her sight to learn whether she might safely proceed; and 
when she went on the track without looking for a car, as she 
admitted doing, she was negligent. But such an act of negligence 
does not defeat an injured plaintiff's action if the defendant could 
have prevented the injury by reasonable efforts and did not try to 
prevent it. When the behavior of a person clearly signifies before 
he goes on the track that he will go on it in unconsciousness of 
impending danger, it becomes the duty of the motorman to begin 
to obtain control of his car before it is too late to avoid striking the 
person, if possible. 

It is no duty of a carman to stop cars in anticipation that a pas- 
senger who is going over a street crossing, and has time to get over 
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before the car reaches him, may stop to turn around on the track, 
and in consequence be run down. The degree of care one is required . 
to take to avoid hurting another is proportioned to the likelihood of 
injury; or, to use another common and equivalent formula, is the 
care that men of ordinary prudence employ in similar circum- 
stances. In ascertaining whether the proper caution was exercised 
by a defendant in a particular case, the habits and usual conduct of 
mankind are called to mind, since no one is required to, does, or 
can take precautions against sudden erratic acts. We must guard 
against events which, according to experience, may be expected to 
happen, but inot those due to strange and abnormal behavior, or 
those which are possible, but quite improbable. Motormen have 
as much right to assume a traveler on a crossing will continue his 
progress as they have to assume that one whose manner shows he 
is conscious of his surroundings will not walk in front of a moving 



PRESUMPTION AFTER MUNICIPAL ACTION THAT CON- 
SENTS COVERED REQUISITE NUMBER OF FEET- 
CONSENTS REQUIRED TO BE SEALED AND AC- 
KNOWLEDGED. 
Mercer County Traction Co. vs. United New Jersey Railroad & 
Canal Co. (N. J. Ch.), 54 Atl. Rep. 819. Apr. 16, 1903. 
Where it was contended that the legal existence of a company 
had not been proved because it did not appear that those purport- 
ing to give their consents, filed in the township clerk's office, owned 
the requisite number of lineal feet required by the statute, nothing 
appearing but the statement in the written consents of the number 
of feet owned by each consenting owner, the court of chancery 
of New Jersey thinks that, as the filing of the requisite consent 
was a condition precedent to the power of the township commit- 
tee to pass the ordinance, the fact of the passage of the ordinance 
should be regarded as evidence that the committee found that the 
consents filed were, in this respect, in accordance with the statute. 
It says that the committee could resort to whatever evidence it 
wished to satisfy itself of that fact. It was true that the proceed- 
ings were of a statutory body with a limited power, yet, so long 
as nothing appeared in the record of their proceedings to exhibit 
an absence of power to act, and inasmuch as the statute required no 
record of the decision of the committee in respect to the fact that 
the owners of the required feet had consented, it might be as- 
sumed, until the contrary was shown, that this fact was satis- 
factorily proven to exist. 
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But where the statute required that the consents should be not 
merely acknowledged, but should be executed "as are deeds en- 
titled to be recorded," and the consents were neither sealed nor ac- 
knowledged as sealed instruments, the court holds that the con- 
sents were not provable as such, and at the time of the passing of 
the ordinance granting permission to the company the condition 
was as if no legal consents had been filed with the clerk. 



ADDITIONAL CARE REQUIRED WHEN CARS OVER- 
CROWDED AND PASSENGERS ON PLATFORMS. 

McCaw vs. Union Traction Co. (Pa.), 54 Atl. Rep. 893. Mar. 30, 

1903. 
It has not been declared negligence, the supreme court of Penn- 
sylvania says, for a street railway company to permit its cars to be 
overcrowded, but when such a condition prevails additional care 
and precaution must be exercised by the conductor and motorman 
to protect the passengers against resultant danger. A street rail- 
way company cannot invite or permit passengers to board its cars 
beyond their normal capacity, and not be responsible for danger 
which necessarily results from their overcrowded condition. If a 
passenger is permitted to enter a car having no vacant place ex- 
cept on the platforms, and the conductor accepts his fare, he is 
justified in standing on the platform, if he exercises proper care 
in doing so; and by receiving him the carrier undertakes and gives 
him assurance that it will take care of him, and guard him 
against accident, as far as the circumstances permit. And the 
court holds that where the number of passengers in a car was far 
in excess of its normal capacity this imposed upon the company's 
employes a very high degree of care in crossing railroad tracks 
and in descending a grade immediately thereafter. These were 
places of danger to persons on the overcrowded platform of the 
car, and the employes should have recognized the fact, and run the 
car accordingly. 



FORM OF ACTION FOR WRONGFUL EJECTION FOR 
WRONGLY PUNCHED TRANSFER TICKET. 

Perrine vs. North Jersey Street Railway Co. (N.J. Sup.), 54 Atl. 
Rep. 799. Apr. 9, 1903. 
The rules of the company required that a conductor issuing a 
transfer ticket should punch upon it the time at which the pas- 
senger left the car, and that no other conductor should receive it 
in lieu of fare unless it was tendered within 10 minutes after the 
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time punched upon it. The uncontradicted testimony of the plain- 
tiff was that he boarded the second car not more than 2 or 3 
minutes after leaving the first one, while the uncontradicted testi- 
mony of the conductor of the second car was that much more than 
10 minutes had elapsed between the time punched on the transfer 
ticket tendered and the time when it was offered to and refused by 
him. The supreme court of New Jersey holds that an instruction 
was erroneous which charged the jury that if the difficulty was due 
wholly to the mistake of the conductor of the first car, and if the 
ten-minutes regulation was a reasonable one, then the verdict ought 
to be for the company, for in that case the plaintiff would have 
to sue the company under another form of action, in an action upon 
the contract, and not in this action, an action in tort, as it is called. 
The court says that if the plaintiff was, by his contract with the 
company, entitled to ride upon the second car without the pay- 
ment of an additional fare, provided he boarded that car within 10 
minutes after leaving the first car, and was entitled to proper trans- 
fer ticket as an evidence of his right to do so, then an action of tort 
would lie for his wrongful expulsion, unless by his own fault or 
carelessness he aided in producing the situation which led to that 
expulsion. If inquiry on his part would have informed him of the 
rule which made it necessary that the transfer ticket should be 
used within 10 minutes of the time punched upon it, and if due 
care on his part required that he should make such inquiry, then his 
failure to do so would have been a contributing cause to the injury 
which he complained of, and would be a bar to his right to recover 
for his alleged wrongful ejection from the second car. 



CARE REQUIRED OF PEDESTRIAN IN CROSSING 
TRACKS— DUTY OF ONE SEEING LIGHTS IN THE 
DISTANCE. 

Brown vs. Elizabeth, Plainfield & Central Jersey Railroad Co. (N. 
J.), 54 Atl. Rep. 824. Mar. 2, 1903. 

The plaintiff attempted to cross, on foot, trolley tracks laid in 
the middle of an avenue with which he was familiar. The time 
was after 7 o'clock . in the evening of February 12th. The night 
was very dark and rainy. He was struck and injured by a trolley 
car coming from the east. In that direction the avenue was 
straight for a long distance. The car carried a headlight at its 
top, and its interior was also lighted. From the configuration of 
the ground, all the lights of a car thus approaching could be seen 
for 650 or 700 feet, and the headlight for a much greater distance. 
He testified that when he started to cross he did not see the car, 
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but before he succeeded in crossing he was struck, though he 
"stepped as quick as he could." The court of errors and appeals of 
New Jersey holds that, upon the plaintiff's case, his negligence con- 
tributing to his injury so clearly appeared that it was error to sub- 
mit the case to the jury. 

In attempting to cross the tracks, a duty was imposed on the 
plaintiff, the court says, to take such care for his safety as reasona- 
ble prudence required under the peculiar circumstances. He was 
bound to use his powers of observation to discover the approach- 
ing car, and to exert his judgment how to avoid the danger of a 
_ collision. He admitted that when he started to cross the tracks 
he "saw lights way up on the hill," and did not know what lights 
they were. Prudence required him to wait a sufficient time to en- 
able him to observe whether the lights which he saw were those 
of the street lamps on the side of the avenue, or were those of a 
car in the middle of the avenue. Without waiting, he proceeded 
to cross. When he said that at that time he could see no trolley 
car in sight, he conclusively established that he did not then make 
the observation which duty required of him, because, if he had 
done so, he would undoubtedly have discovered the approaching 
car, and have been able to avoid the collision. 



APPLICATION OF DOCTRINE OF RES IPSA LOQUITUR 
TO FALL OF TROLLEY WIRES— THE FREQUENT 
SLIPPING OF TROLLEY POLES OFF WIRES NO DE- 
FENSE. 
Clancy vs. New York & Queens County Railway Co. (N. Y. Sup.), 
8i N. Y. Supp. 875. Apr. 24, 1903. 
The second appellate division of the supreme court of New York 
says that it sees no reason why the doctrine of res ipsa loquitur 
(the matter speaks for itself), so often held by the courts to apply 
to cases where trolley wires have fallen into the streets, or upon 
persons there, should not control here, where a woman, crossing 
at an intersection of streets, was injured by a fall of trolley wires. 
It was not clear whether she was injured by physical contact with 
the wire as it fell, or by one of the currents caused by circuits of 
electricity being completed by the wires coming in contact with 
the ground and with the rails, but the court holds that was not 
material, for, under the cases, the company was liable in either 
event. It says that it cannot be doubted that, ha^d it not been 
sought to show the cause of the accident, a prima facie case would 
have been made out. Proof of the falling of the wires raised a 
presumption chat the company was in some manner negligent. 
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either in their construction or maintenance, and this presumption 
had the force to require the submission of the question of negli- 
gence to the jury until it was rebutted, or until evidence was ad- 
duced explaining away the apparent negligence. 

It was contended that the slipping of a trolley pole oflf the trolley 
wire, and the striking of that pole against the cross-wires, was 
sufficient explanation; and the court was urged to take judicial 
notice of the fact that the slipping of trolley poles from trolley 
wires is a matter of hourly occurrence in the operation of street 
surface railways. The court states that it does not undertake to 
say that the court will take judicial notice of that fact, but, upon 
the company's solicitation, it is willing to consider it in the dispo-' 
sition of this appeal, and thinks that the fact completes the chain 
of circumstances so that the doctrine of res ipsa loquitur is, if pos- 
sible, more truly applicable. If it is a fact that trolley poles slip 
off the wires so frequently, then the inference of the company's 
negligence, even in construction or maintenance, is to be drawn 
from the fact of several wires falling at the intersection of two 
lines of street railway, as a result of the mere release of the trolley 
pole and its coming in contact with two of the cross-wires. The 
negligence of the company did not consist in the escape of the 
trolley pole. There was a presumption of it fram the fall of the 
wires. 



DUTY OF PASSENGER AS TO STOPPING OF CAR TO PRE- 
VENT COLLISION— HIGHEST CARE NOT ALWAYS 
REQUIRED— INSUFFICIENT SIGNALS OF DANGER. 
Conway vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 8i N. 
Y. Supp. 878. Apr. 24, 1903. 
As a car slowly approached a bridge and a heavily loaded truck 
was descending the grade therefrom and the driver of the truck 
sought to turn out for the car the rear bags of cotton with which 
the truck was loaded struck the wooden handles or stanchions at 
the middle of the car, shattering them so that a passenger on the 
car was injured by the flying splinters. The second appellate di- 
vision of the supreme court of New York says that the actionable 
negligence of the railroad company turned upon the proposition 
whether it failed in its legal obligation when it did not arrest its 
car. If the motorman was apprised, or in the exercise of proper 
care should have been apprised, that his obligation to his passen- 
gers required him to stop the car in order to preveilt the collision, 
and could, in the exercise of such care, have done so, and thereby 
avoided the collision, then liability for the injury consequent upon 
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his omission might be cast upon the company. But the court thinks 
that there was error in charging the jury that the company was 
bound to "the highest degree of care and skill which human fore- 
sight could provide." It says there is such an obligation upon the 
common carrier of passengers as stated in the clause quoted. But 
the present application of the rule depended upon the circum- 
stances of this case. The question was whether, under the evi- 
dence in this case, the accident resulted from a situation from 
which grave injury might have been expected, so as to impose the 
highest obligation short of insurance. And the court thinks that 
the circumstances did not require an exercise of the "highest de- 
gree of care and skill which human foresight could provide." Had 
the charge gone no further than that the company was bound to a 
high degree of care and skill in the operation of its car, or had 
even said that the degree should have been very high, then the 
charge, the court says, would have been unexceptionable under the 
circumstances of this case. 

Furthermore, the court thinks that signals by "making of a 
shout" to the motorman to stop the car when the driver saw the 
car coming up towards the bridge and he was going down the 
grade, or by "just making a motion," or something more than a 
motion — "a motion with my hands" — when the heavy wagon was 
approaching at a regular gait, walking, was not sufficient to bring 
to the attention of the liiotorman, in his exercise of proper care, 
the fact that the continuance to drive the car slowly along its track 
would result in a situation from which grave injury might be ex- 
pected, in view of the relative rights and duties of the two vehi- 
cles. 



RIGHTS OF NEWSBOYS PERMITTED TO BOARD CARS- 
REQUIREMENTS OF CONDUCTOR ORDERING OR 
COMPELLING ONE TO GET OFF— UNLAWFUL EJEC- 
TION. 
Indianapolis Street Railway Co. vs. Hockett (Ind.), 67 N. E. Rep. 
io6. Apr. 22, 1903. 
This action was brought to recover for a newsboy damages for 
a personal injury alleged to have been caused by the wrongful 
acts and negligence of the company. The special findings of fact 
made by the jury left uncontradicted the allegations of the com- 
plaint that newsboys were permitted to come upon the company's 
cars upon signals from passengers to sell and deliver newspapers 
to such passengers, and that upon a signal of this kind this news- 
boy got upon its car. He was, therefore, the supreme court of In- 
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diana says, not a trespasser in the first instance, and he did not 
become a trespasser afterwards, unless his right to remain upon the 
car for the purpose of selling newspapers was terminated by a 
reasonable notice to leave the car. Until his right to remain on 
the car for such purpose was terminated by a reasonable notice to 
get off the car at a time and place and under such circumstances, 
with respect to the speed at which the car was running, and the 
condition of the street at the time and place, as rendered it reasona- 
bly safe for him to do so, he could not be ejected as a trespasser. 
According to the averments of the complaint, which the gen- 
eral verdict in his favor affirmed, the entry of the boy on the car 
was lawful. It had the approval of the company, and the sanction 
of a long-established custom known to the boy, and acquiesced in 
by the company. The boy, therefore, the court says, could not be 
regarded as a trespasser, unless it appeared from the answers of 
the jury to the questions of fact that the license by which he en- 
tered the car was subsequently revoked with his knowledge, and 
under such conditions as rendered it possible for him to withdraw 
from the car without risk of injury. If the conductor ordered him 
to get off before the car started, and also just after it started, yet, 
if the boy did not hear these orders, they did not operate to termi- 
nate his right to be upon the car. If, after the car started, the con- 
ductor commanded the boy to leave the car while it was running 
at such a rate of speed as rendered it hazardous for him to obey, 
then the order was an unreasonable and an unlawful one; and, if, 
under the influence of fear, induced by the manner or words of the 
conductor, the boy, exercising such care as was reasonable under 
the circumstances, attempted to comply with the command, and to 
get off while the car was running at such dangerous rate of speed, 
and was injured without fault on his part, the company must be 
held liable for the injury. 

The proper determination of the case, the court continues, de- 
pended upon the answer to a single inquiry: Had the conductor 
the right to compel a boy 12 years of age to get off an electric car 
while running at the rate of from four to five miles an hour, the 
boy having entered upon the car with the permission of the rail- 
way company? He had such right, provided it was safe for the 
boy to alight. If the boy could not get off without risk of injury, 
then the order was unreasonable, and, if unreasonable, unlawful. 
Whether it was safe for a boy of the size, age, activity, and intel- 
ligence of this one to alight from the car while it was running at a 
speed of from four to five miles an hour along one of the principal 
streets of Indianapolis, at s o'clock in the afternoon of July 28, 
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1899, was a question of fact for the jury. They decided that it 
was not safe, and that the expulsion of the newsboy from the car 
was wrongful; and the judgment entered in his favor is affirmed. 



DUTY TO HAVE CAR UNDER CONTROL AND SLOW 
DOWN AT CROSSING — NOT NOTICE THAT CAR 
WILL STOP OR INVITATION TO BOARD IT— FAIL- 
URE TO STOP TO TAKE ON PASSENGERS NOT NEG- 
LIGENCE—NEED NOT STOP AFTER BLOCKADE- 
SPEED AT CROSSINGS— NO OBLIGATION TO TAKE 
TESTIMONY OF FORMER EMPLOYE OUT OF STATE. 
Fremont vs. Metropolitan Street Railway Co. (N. Y. Sup.), 82 N. 
Y. Supp. 307. May 15, 1903. 
In this case a man sustained fatal injuries in attempting to board 
a car as it was passing over a cross street, or just beyond it. The 
- car was the second one after a blockade of about 20 minutes at the 
"rush hour." The first appellate division of the supreme court of 
New York says that it was the duty of the motorman to have his 
car under control as he approached this crossing, and to slow down 
while passing over it, if there were people crossing the track, as 
testified to by one of the witnesses. This, it says, is an important 
duty, which the company owes to the traveling public, and has 
been repeatedly announced and enforced by the courts. But the 
court goes on to say that it will not do to hold that, when the 
railroad company has its car under control, and slackens its speed, 
in obedience to his duty, this is notice to people anywhere in sight 
of the car that it is going to stop, or an invitation to people to run 
and attempt to board the car before it stops. Perhaps, under all 
the circumstances, and in view of the fact that others were boarding 
the car at this time, it might not be said that the man was guilty 
of contributory negligence as matter of law; but the court fails to 
discover any evidence of negligence on the part of the company. 
There was no invitation to him to board the car, and there was no 
evidence that the motorman or conductor knew that he was at- 
tempting to board the car at the time the speed was accelerated. 
The company could not be held negligent merely because the mo- 
torman did not stop to take on passengers at this crossing. 

It is evident, the court says, that if, after cars have been delayed, 
every car in the vicinity of the blockade stopped to take on all 
passengers, the cars would become overcrowded, and unable to take 
on passengers at other crossings, and frequent and long stops by 
the first cars of the blockade would tend to prolong the effects of 
the blockade, and not relieve and equalize the traffic over the entire 
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line. It is, therefore, necessary in some circumstances for the cars 
to pass streets without taking on passengers. The company should 
not be chargeable with negligence from^ the mere fact that the 
speed of the car passing over a crossing at the rate of four or 
more miles per hour is somewhat accelerated at the usual point 
of stopping to take on passengers, when the circumstances were 
such that it was not intended to stop at that point. Those who at- 
tempt to board a car under such circumstances going at a speed 
of four, five, or six miles an hour, in the absence of an invitation 
by signal or otherwise from the conductor or motorman, assume 
the risk of the change of speed and of their ability to get on in 
safety. For these reasons the motion for a nonsuit and for dis- 
missal should have been granted. 

Counsel for the company requested the trial court to instruct the 
jury that no inference adverse to the company could be drawn from 
the absence of the conductor, who was no longer in its employ, 
was without the state, and refused to appear as a witness. The 
court said concerning this request : "I will charge it with this 
modification: that you have a right to consider the failure of the 
defendant to procure the testimony of the conductor by commis- 
sion as a circumstance bearing upon the facts in the case." The 
company excepted to the refusal to charge as requested, and to the 
modification as charged. This exception, the appellate division 
holds, also presented a reversible error. The company was under 
no obligation to issue a commission to examine this witness, who 
was not in its employ, and was employed and sojourning, if not 
residing, in another state. Furthermore, it did not appear that he 
saw the accident, or could have given any material evidence. 



BOY THROWN OR KICKED OFF CAR BY MOTORMAN 

KILLED GOING ON OTHER TRACK— DUTY OF 

LOOKING AND LISTENING. 

Finder vs. Brooklyn Heights Railroad Co. (N; Y.), 66 N. E. Rep. 

405. Feb. 17, 1903. 

This action was brought to recover for the death of a concededly 

bright lad of 14 years of age, with no physical defect, save that of 

being slightly tongue-tied. Adopting the most favorable view of the 

facts which the plaintiff could claim, the court of appeals of New 

York says that the boy, while riding upon the front platform of a 

car, propelled by electric power, upon a part of an avenue which was 

unimproved by buildings, was thrown or kicked from the car by the 

motorman. He picked himself up, and, walking slowly, crossed the 

track, upon which his car had been running, and, while in the act 
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of crossing the second, or further, track, was struck and run over 
by a car on it, and, from the injuries received, subsequently died. 
Under these circumstances, the court holds that a nonsuit was proper. 
It says that it thinks the evidence pointed as much in the direction 
of the negligence of the deceased as to his freedom from negligence. 
If he had looked and listened, as he was bound to do, there was 
nothing to show that he could not have seen the approaching car, 
and that he was unable to take those usual and necessary precau- 
tions was a matter of pure guesswork, and not of a reasonable in- 
ference from proven facts. 

[This is a reversal of the decision in the lower court reported in 
72 N. Y. Supp. 1082, St. Ry. Rev. Mar., 1902.] 



CONSTRUCTION OF IOWA STATUTE AS TO TAXATION 

OF STREET RAILWAYS. 
City Council of Marion vs. Cedar. Rapids & M. C. Ry. Co. (la.), 94 

N. W. Rep. 501. Apr. 11, 1903. 
In section 1343 of the Iowa code it is provided that "the lands, 
buildings, machinery, poles, wires, overhead construction, tracks, con- 
duits, and fixtures belonging to individuals or corporations operating 
railways by cable of electricity *• * * shall be listed and as- 
sessed in the assessment district where the same are situated. But 
where any such property except the capital stock is situated partly 
within and partly without the limits of a city or town, such portions 
of the plant shall be assessed separately and the portion within said 
city or town shall be assessed as above provided and the portion 
without said city or town shall be assessed in the district or districts 
in which it is located." 

A reading of the section, the supreme court of Iowa says, reveals 
that it was apparently drawn with care to exclude the idea of 
making the franchise a distinct item of valuation in an assessment 
of such property for taxation. Whatever may have been the occa- 
sion which inspired the provision, its effect is to declare that the 
entire physical property of the railway, except the public soil upon 
which it rests, shall bear its equal share of the burden of taxation.. 
The thing to be taxed is an electric railway, or some specific portion 
thereof, and not the steel, iron, and wood which have been employed 
in its construction. True, the condition of these materials, whether 
new or old, sound or decayed, would be a proper matter to be looked 
into in fixing the value of the property ; but it still remains the value 
of the organized whole — the thing, and not its ultimate component 
parts — which is to be assessed The portions which are to be as- 
sessed separately are riot the machinery, poles, wires, and other item- 
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ized elements in the construction of the road, but the portions or 
parts into which the railway is divided by the boundary lines of 
the taxing districts through which it passes. 

It was shown that one mile of this particular railway, or about 
one-sixth of the entire line, was within the limits of Marion, and 
the court holds that, under the law as it has interpreted it, that 
city was entitled to have this part or portion of the property assessed 
at a fair and equitable valuation as a railway. This did not necessa- 
rily mean an equal one-sixth of the entire railway property, for such 
an apportionment might often work an injustice to the owners or to 
the other taxing districts. On the other hand, it did not mean the 
value this portion of the property would possess if wholly severed 
from the remainder of the railway of which it formed a part, or its 
value regarded as a mass of dead material. It was rather such 
value as fair and reasonable men, having knowledge of such mat- 
ters, would place upon this mile of road as an integral part of the 
system to which it was attached ; taking into due consideration its 
cost of construction, state of repair, and capacity and efficiency for 
the purposes for which it was created. 

As already intimated, the court thinks that the value of the 
franchise held by the corporation — the right to occupy the streets — 
is not the subject of assessment under the statute as it exists; but 
it sees no reason why the fact that the railway is in successful opera- 
tion, earning money for it owners, may not properly be considered 
by the assessor in estimating its value. 



NO REVERSAL FOR ERROR IN SUBMISSION OF CASE 

WHERE PASSENGER WAS THROWN FROM CAR 

RUNNING AT HIGH SPEED BREAKING WIRES 

AND BEING WRAPPED IN THEM. 

Houston Electric Street Railway Co. v. Elvis (Tex. Civ. App.), 

72 S. W. Rep. 216. Jan. 22, 1903. Rehearing denied. 

The evidence showed that an open car was being run at a high 

and dangerous rate of speed, when the trolley wire broke and fell 

upon and became wrapped around and involved with the car, the 

momentum of which gave such force as to break the guy wires and 

break and throw down five of the poles, which fell toward and 

threatened to strike the car, which jumped and pitched along the 

track. The plaintiff testified that he was sitting in the car, holding 

on with both hands to the seat in front of him, and the wires were 

dropping down on the left-hand side and also in front and in the 

rear, and he pushed over to the right-hand side to escape the wires, 

and the last recollection he had he was sitting there holding on with 
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both hands looking straight ahead. When he picked himself up after 
the accident, he was about three car lengths in the rear of the car, 
which stopped very soon after he got pulled off, or thrown off, which- 
ever it was. The court of civil appeals of Texas holds that since the 
undisputed facts showed that he was entitled to recover, and that 
no other verdict could have been rendered, a judgment in his favor 
would not be reversed for error in the submission of the case. 



ADVERSE REPORT OF COMMITTEE NO IMPAIRMENT 

OE FRANCHISE RIGHTS GIVING FEDERAL 

COURT JURISDICTION. 

Elkins V. City of Chicago (U. S. C. C, 111.), 119 Fed. Rep. 957. 

The mere appointment by the comon council of a city of a com- 
mittee to investigate when the franchises of certain companies would 
expire ; the reporting by the committee that they would expire at a 
certain time contrary to the contention of the companies, with a 
recommendation that measures be adopted to dispossess the compa- 
nies at the expiration of such time if renewal was not arranged 
meantime; and the further fact that the report was "received, ap- 
proved, and printed" by the common council, the United States cir- 
cuit court, in Illinois, holds, assuming that the franchises did not 
expire until the time claimed by the companies, was not such an 
impairment of contract as to give a federal court jurisdiction to 
interfere, no oth-er action having been taken by the common council. 



FALL OF CAR ELEVATOR— DEFECT IN GEAR WHEEI^ 
INADEQUATE INSPECTION. 

Swenson vs. Metropolitan Street Railway Co. (N. Y. Sup.), 80 
N. Y. Supp. 281. Jan. 23, 1903. 
An elevator used for hoisting street cars to the upper floors of a 
building used for their storage fell and injured an employe assisting 
in pushing a car from the track on the elevator to the track on the 
second floor of the building. There was evidence that the cause of 
the accident was the breaking of a gear wheel, and the first appellate 
division of the supreme court of New York holds that if such break- 
age was the result of there being a "blowhole" in {he wheel, a hid- 
den defect in the metal of which the wheel was composed, which 
could not possibly be discovered by any known process of inspection 
or examination, the company would not be liable. And it says that 
it must be conceded, as a general proposition, that where an appliance 
or machine obviously safe has been in daily use for a long time, and 
has uniformly proven adequate and safe, its use may be continued 
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without the imputation of imprudence or carelessness. However, it 
was also brought out in the case that there was an old crack in the 
gear wheel, and the court holds that if the crack was a defect which 
could have been detected by inspection, and was the proximate cause 
of the accident, then the elevator, with its appurtenances, was not an 
obviously safe apparatus ; and in that case the duty of inspection was 
cast upon the company. Furthermore, it appeared that the elevator 
had been in use for some ii years, required repairs from time to 
time, and had fallen before. Indeed, the company undertook, through 
its servants, the work of inspection. One of its witnesses testified 
that he was in the habit every week of going around the elevator, 
and looking at it, and going up a ladder and observing the wheels 
and the drums and oiling the machinery ; but he did use the hammer 
test on this wheel more than a year before the accident. The ex- 
istence of the crack could readily have been detected by the use of a 
hammer, and the court holds that the above was inadequate inspec- 
tion. 



POWER OF COURT TO ORDER REDUCTION OF SPEED 
NEAR COURT HOUSES. 

Ex parte Mayor, etc., of Birmingham (Ala.), 33 So. Rep. 13. Nov. 
18, 1902. 
If during court hours the unobstructed travel on a street which 
Had been paved with vitrified brick where it ran by a long-estab- 
lished court house obstructed, interrupted or hindered proceedings 
in court by the noises from the street filling. the court room, drowning 
all other sounds therein, and these could not be shut out even with 
the doors and windows closed, the supreme court of Alabama holds 
that the court had the power to abate such obstruction, hindrance or 
interruption to the administration of justice, the order approved 
requiring, among other things, that while the court was in session 
the speed of street cars for a block on that street should not exceed 
the rate of two miles an hour. 



EJECTION NOT WARRANTED BY MERE HONEST BE- 
LIEF OF CONDUCTOR THAT COIN IS NOT GOOD. 

Ruth V. St. Louis Transit Co. (Mo. App.), 71 S. W. Rep. 1055. Jan 
20, 1903. Rehearing denied Feb. 3, 1903. 
It is not the law, the court of appeals at St. Louis, Mo., holds 
that, where a passenger on a street car tenders the exact amount c 
his fare in a legal-tender coin, the conductor has a right to refuse t 
accept the same because he honestly believes it not to be a goo 
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coin, and demand payment in other coin, and, if the passenger re- 
fuses to pay it in any other money, then to eject him from the 
car. On the contrary, the passenger, in such circumstances, has a 
right to remain on the car, and, if he is forcibly ejected, has liis 
recourse on the company for damages. In this case there was evi- 
dence offered tending to show that the nickel offered to the con- 
ductor in payment of fare, and which it seems should have been 
accepted, was worn smooth on one side, but on the other side the 
stamped device was plain to be seen, and that it was a good and 
current nickel. 



RISK FROM PROXIMITY OF TREES TO TRACK ASSUMED 
BY CONDUCTOR. 

Drake v. Auburn City Railwray Co. (N. Y.), 66 N. E. Rep. 121. Feb. 
10, 1903. 
A street railway was required by the permit issued for it by the 
commissioner of highways to be constructed upon the westerly side 
of the street or highway so that the easterly rail of the track should 
be within eight feet from a line of large trees on the west side 
thereof. By this mode of construction the nearest point of the car 
to the trees was about 2i inches. A conductor who as such had 
been over the road about 160 times, and about 40 or 50 times as a 
motorman, was killed by coming in contact with a tree while he was 
on the running board of an open car adjusting a curtain at the re- 
quest of a passenger. The court of appeals of New York says that 
the conductor, when passing over this road frequently, was fully 
advised as to the proximity of the trees, and if, in his opinion, there 
was peril in operating an open car, it was his duty to have retired 
from the employment. As he failed to do this, it must be held that 
he assumed whatever risk there was in the situation. 



RISK ASSUMED BY ONE EMERGING RAPIDLY FROM 

SIDE STREET AND ATTEMPTING TO CROSS 

DOUBLE TRACKS BEHIND PASSING CAR. 

Schutt vs. Shreveport Belt Railway Co. (La.), 33 So. Rep. 577. May 
12, 1902. Rehearing Feb. 2, 1903. 
The danger resulting from emerging rapidly from a cross-street 
and attempting to traverse a double-track railway immediately be- 
hind a passing car, without pausing to consider that it may mask a 
car moving in the opposite direction upon the further track, the su- 
preme court of Louisiana says, is understood by those who are at all 
accustomed to street car travel, and is a danger from which, in the 
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main, the individual wayfarer must be his own protector, since in 
such case he appears so suddenly, and affords so little notice of his 
coming, that the efforts of the motorman to avoid the collision are 
likely to be of little avail. In this case, an intelligent boy, in his thir- 
teenth year, employed as a newspaper carrier, and making his rounds 
on horseback, rode at a brisk pace out of a cross-street into an ave- 
nue upon which there was a double track electric railways and, with- 
out stopping, traversed the near track, immediately behind a moving 
car, and then, still without stopping or looking around, attempted to 
traverse the far track a few feet in front of a car heavily loaded and 
lapidly moving in the opposite direction from the first. It did not 
appear that the motorman was negligent in failing to see the boy or 
divine his purpose, or in attempting to stop the car, and, the court 
holds, no damages could be recovered for injuries to the boy result- 
ing from the collision which followed. 



FALLING OUT OF OPEN CAR OF PASSENGER STANDING 
UP TO GET FARE FROM POCKET— NO WARNING 
REQUIRED— SPEED OF i6 MILES AN HOUR 
NOT GROSS NEGLIGENCE. 
Witherington vs. Lynn & Boston Railroad Co. (Mass.), 66 N. E. 
Rep. 206. Feb. 25, 1903. 
A passenger sitting at the extreme left end of the first seat in 
front of the rear partition of a not crowded, long, open car running 
at the rate of perhaps sixteen miles an hour, on being asked by the 
conductor for his fare rose, and, standing near the edge of the side 
of the car, put his hand in his right-hand trousers pocket, as if to get 
the money, and while doing this he leaned a little "to the left and 
backwards," and his body left the car, striking the ground with such 
force as to cause fatal injury. It was conceded that no action could 
be maintained for damages unless there was a gross negligence on 
the part of the motorman br conductor, but it was contended that the 
gross negligence consisted in allowing the car to go at an unusual 
and dangerous rate of speed, or in not warning the man of the dan- 
ger. The supreme judicial court of Massachusetts, however, is of 
opinion that the evidence was not sufficient to warrant a finding of 
gross negligence in either respect, and that a verdict for the company 
was properly ordered. It says that this was not a case where the 
speed was so great as to result in any unusual motion or jar of the 
car. The track, although slightlv curved, was very nearly straight, 
and the car was running smoothly. It could not be said that, if 
there was any negligence on the part of the motorman, it was such 
as would come under any reasonable definition of "gross negligence." 
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And the same might be said of the failure of the conductor to tell 
the man to sit down, or to warn him of the danger of standing so 
near to the edge of a moving car. So far as respected the obvious 
danger to one standing in that position, th« conductor might reason- 
ably have supposed that the man needed no warning, but would look 
out for himself during the brief time required to get from his pocket 
the money for the fare. 



DUTY OF CONDUCTOR AT PLACES WHERE IT IS CUS- 
TOMARY FOR PASSENGERS TO GET ON AND OFF 
CARS WITHOUT ANY SIGNAL. 

Atlanta Railway Co. vs. Randall (Ga.), 43 S. E. Rep. 412. Feb. 10, 
1903. 
It is the duty of a street railway company, the supreme court of 
Georgia holds, to exercise extraordinary care for the safety of its 
passengers. As an incident to this obligation, where, in compliance 
with a city ordinance, street cars are brought to a full stop just be- 
fore reaching a crossing of tracks, and it is customary on such occa- 
sions to stop long enough for passengers to get on and off without 
giving any signal therefor, it is the luty of the proper servant of the 
company to exercise extraordinary diligence, before signaling the 
car ahead, to ascertain if any passengers desire to alight from the 
car, and, if so to give such passengers a reasonable opportunity to 
alight in safety. It is true, the court says, that the conductor cannot 
be expected to wait indefinitely when he does not know whether or 
not there is any one desirous of getting on or off the car; but it is 
also undeniably true that the duty rests upon him to take what means 
are in his power to acquire that information for himself; and where 
the ascertaining of that fact involves the safety of the passengers on 
his car extraordinary care is required of him under the law to find 
out the wishes of his passengers. Especially is this so at places 
where passengers customarily get on and off cars without any signal, 
either from themselves to the conductor or from the conductor to the 
motorman. 



DUTY TO KEEP ADOPTED PLATFORM IN SAFE CONDI- 
TION—CONTACT WITH CAR NOT NECESSARY 
TO CONSTITUTE PASSENGER. 

Haselton vs. Portsmouth, Kittery & York Street Railway (N. H.), 
S3 Atl. Rep. 1016. Dec. 18, 1902. 
Where a platform was used by a street railway company, which 
regularly stopped its cars there to take on and discharge passengers, 
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the supreme court of New Hampshire holds that the jury were war- 
ranted in finding, upon the evidence, that the company had adopted 
the platform and invited the public to use it in getting on and off 
its cars. Having adopted the platform, and invited the public to 
use it, the company was bound to maintain it in a reasonably safe 
condition, having reference to the purposes for which it had adopted 
it, and the uses it had invited the public to .make of it. W|hether it 
was in a reasonably safe condition for such purposes and uses, and, 
if not, whether the plaintiff was injured in consequence, or as a re- 
sult of his own negligence, he having stepped off the end of the plat- 
form in looking for a seat in a car, were, upon the facts disclosed, 
questions for the jury. 

Physical contact with the car was not necessary to constitute the 
plaintiff a passenger, and entitle him to the care due to that relation. 
Nor, having adopted and used, and invited the public to use, the 
platform, as shown, was it important whether the company actually 
built it or not. No more was it material whether the platform was 
within or without the limits of the highway. 



DUTY TO PREVENT COLLI.STON OE REAR END OF CAR 

WITH TRUCK. 
Suse vs. Metropolitan Street Railway Co. (N. Y. Sup.), 80 N. Y. 
Supp. 513. Feb. 20, 1903. 
In turning from one street into another, the rear end of a car col- 
lided with a truck, knocking off a trunk, which, in falling, struck a 
window in the car, some of the pieces of glass injuring a passenger. 
Just before that, the car had stopped for passengers, and Mr. Justice 
Ingraham, of the first appellate division of the supreme court of New 
York, says that, when the signal was given to the rraotorman to pro- 
ceed with the car, he, being upon the front of it, and observing that 
there was room for the car to pass the truck in safety, had a right 
to assume that the driver of the truck, in proceeding would keep 
away from the car, and thus prevent a collision, there being room for 
him to do so. It could not be said that the motorman was negligent, 
after the front of the car had passed the truck in safety, because he 
did not observe how near the rear of the car, by reason of the over- 
hang, was being brought to the truck. The motorman was stationed 
on the front of the car. He was obliged to observe what was taking 
place in front of him, and control the car accordingly, to the end 
that it might not injure persons in the streets, or collide with vehicles 
passing thereon. But the company was just as much obligated to 
prevent a collision with the rear end of the car as it was with the 
front end, and, if it was true that the motorman's duties were such 
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that he was required at all times to look in front of the car, then it 
should have required the conductor, or some one on the rear, to ob- 
serve that, and, if a collision were about to occur, signal the motor- 
man to stop; and whether the company performed this duty, so far 
as the passenger injured was corKerned, was a question for the jury 
to pass upon. 



LIABILITY FOiR ATTO'RNEY'S FEES AFTER SETTLEMENT 

OF CLAIM WITH CLIENT HOW LIEN FOR 

SAME MAY BE ENFORCED. 

Fischer-Hansen v. Brooklyn Heights Railroad Co. (N. Y.), 66 N. E. 
Rep. 395. Feb. 17, 1903. 

Section 66 of the New York Code of Civil Procedure provides that 
"From the commencement of an_action or special proceeding, or the 
service of an answer containing a counterclaim, the attorney who 
appears for a party has a lien upon his client's cause of action, claim 
or counterclaim, which attaches to a verdict, report, decision, judg- 
ment or final order in his client's favor, and the proceeds thereof 
in whosesoever hands they may come; -and the lien cannot be af- 
fected by any settlement between the parties before or after judg- 
ment or final order. The court upoa the petition of the client or at- 
torney may determine and enforce the lien." 

In construing the above, the court of appeals of New York has 
held that it created a lien in favor of the attorney on his client's cause 
of action, in whatever form it might assume in the course of the liti- 
gation, and enabled him to follow the proceeds into the hands of 
third parties, without regard to anv ."settlement before or after judg- 
ment; that all the world must take notice of th-e lien; and that it 
was unnecessary for the attorney to give notice of his claim to the 
other party. But it thinks the lien is subject to the right of the client 
to settle in good faith, without regard to the wish of the attorney. 
Of course, it says, it does not refer to dishonest settlements made 
to cheat attorneys, which the courts will brush aside with a strong 
hand, but to honest settlements, made in good faith because the client 
preferred something certain in hand to the uncertainty of protracted 
litigation. In this case the plaintiff (attorney), by standing on the 
settlement, admitted that it was made in good faith, and thus con- 
firmed his lien upon the proceeds, which was not defeated by pay- 
ment to his client, for the defendant (company) paid at its peril. 
A lien upon a claim or a cause of action follows the fund created by 
a settlement of the claim, which thereupon ceases to exist. It at- 
taches to the amount agreed upon in settlement the instant that the 
agreement is made, and, if the defendant pays over to the client with- 
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out providing for the lien of the attorney, he violates the rights of 
the latter, and must stand the consequences. 

The remedy provided by the Code by means of a petition is not 
exclusive, but cumulative, for a court of equity has always had power 
to ascertain and enforce liens. 



APPLICATION OF DOCTRINE OF RES IPSA LOQUITUR 
TO DERAILMENT OF CARS OPERATED BY MODERN 
POWER— PARAMOUNT RIGHT BETWEEN CROSSINGS 
—DUTY IN FURNISHING AND MAINTAINING TRACK, 
CARS AND APPLIANCES— BURDEN OF PROOF. 
Adams v. Union Railway Company of New York City (N. Y. Sup.), 
80 N. Y. Supp: 264. Feb. 6, 1903. 
Where the doctrine of "res ipsa loquitur (the matter speaks for 
itself) applies, the first appellate division of the supreme court of 
New York says that the happening of the accident and the attending 
circumstances raise a presumption of negligence sufficient to warrant 
a finding of negligence, in the absence of any explanation on the 
part of the defendant. And whatever the rule may be in horse car 
cases, the court is of the opinion that the doctrine of res ipsa loqui- 
tur should be applied to cases of injuries to passengers caused by the 
derailment of street railway cars operated by mechanical or by me- 
chanical and electric power, or, in other words, that under such con- 
ditions the cases are to be assimilated to those in which the vehicles 
are operated by steam power. 

Originally horse cars for the transportation of passengers, the court 
says, were small and comparatively light. They were easily derailed. 
It is common knowledge that they could be, and were, readily de- 
railed and pulled along the street to pass an obstruction, and then 
driven back upon the track. The tracks themselves were not orig- 
inally of heavy construction, and the rails were thin and light. Now 
the construction of the tracks is substantial, and the rails are as 
heavy as those employed in the construction of steam railroads. The 
modern electric, cable, and compressed air power cars are large and 
heavy, and not readily derailed. Although the power and speed of 
these cars are greater than of horse cars, yet, if properly equipped 
with modern appliances, they are more readily controlled, in propor- 
tion to their speed, at least. It is true that the street railway com- 
panies have. not the exclusive use of their tracks, but between cross- 
ings they have the paramount right to such use. Steam railways have 
not the right to the exclusive use of their tracks at highway cross- 
ings, or where the tracks are constructed longitudinally along the 
surface of the street, as is the case in many instances. If the derail- 
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itient of a passenger car On a steam railroad operated along the sur- 
face of a street gives rise to the presumption of negligence on the part 
of the company, on principle the court sees no reason why th« rule 
should not be applied to street railway cars operated by modern 
power. 

It is the duty of a street railway company to its passengers, the 
court says, to furnish a reasonably safe and sufficient track, cars, and 
equipments, including the appliances used for utilizing the power, 
and to so maintain them, as far as this may be done by the exercise 
of the highest degree of skill, diligence, and foresight. Ordinarily, 
if this duty is performed, and the motorman is vigilant in the per- 
formance of his duties, a car will not be derailed. On principle, 
therefore, the rule is applicable. It is but just to the passengers that 
this rule should obtain, for ordinarily they have no means of knowing 
the cause of the accident ; and, if properly guarded by the trial court, 
there is little danger that it will work injustice to the street railway 
companies. The burden will still rest upon the plaintifif of showing 
negligence on the part of the carrier. A prima facie case will be 
made by showing the derailment of the car, resulting in injuries to 
the passenger, and the defendant then may show that the derailment 
was not occasioned through its negligence. If this evidence is clear 
and satisfactory, it will overcome the presumption, and on the whole 
case the plaintiff will fail to bear the burden resting upon him of 
proving negligence by a preponderance of the evidence. 



DUTY TO LOOK BOTH WAYS BEFORE STARTING TO 

CROSS STREET— WHAT MOTORMAN MAY ASSUME 

OF PERSON WHO HAS CROSSED HIS TRACK 

AND IS CO'NFRONTED BY CAR ON 

FURTHER ONE. 

Trauber vs. Third Avenue Railroad Co. (N. Y. Sup.), 80 N. Y. Supp. 

. 231. Feb. 6, 1903. 

According to the plaintiff's testimony, when he left the west curb 
to cross the street he saw a south-bound car approaching between a 
half and a block away. He crossed the south-bound tracks, and 
either had or was about to step upon the north-bound tracks, when 
he discovered a car only a few feet from him, approaching from the 
south, and in order to avoid a collision with that car he stepped back 
onto the south=bound tracks, and was immediately struck by the car 
going south. The first appellate division of the supreme court of 
New York holds that his failure to look for the north-bound car and 
to ascertain the relative position of both of the cars before starting 
to cross the tracks, and thus placing himself in a position of danger 
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between the two cars approaching from opposite directions was a 
negligent act upon his part, inasmuch as it was his duty to look both 
ways before starting to cross the street. Nor, the court holds, could 
it be said that the motorman on the south-bound car was negligent 
because he did not anticipate that the plaintiff, after he had passed 
over the south-bound tracks, would retrace his steps in order to avoid 
a collision with the north-bound car. On the contrary, the motorman 
had the right to assume that after the plaintiff had passed over the 
south-bound tracks he would continue in the same direction in which 
he was going, instead of stepping back upon those tracks, and, if there 
were any danger of his colliding with the north-bound car, he would 
remain in the space between the two tracks, which, according to the 
uncontradicted evidence, was about six feet. 



REAL OWNER IN PO'SSESSION OF LAND WITHOUT 
LEGAL TITLE MAY GIVE CONSENT— SUFFICIENT 
PUBLIC HEARING— ADJOURNMENT OF ADVERTISED 
MEETING— VALID RESERVATION AND PROVISION IN 
ORDINANCE— LESSOR COMPANY MAY APPLY FOR 
PERMISSION TO CONSTRUCT EXTENSION. 

State (Shepard et al., Prosecutors) v. Mayor, Etc., of East Orange 
(N. J. Sup.), S3 Atl. Rep. 1047. Jan. 16, 1903. 

A New Jersey act of 1896 provides that no street railway shall be 
constructed except upon consent of the governing body of the mu- 
nicipality ; that permission to construct, maintain and operate a street 
railway shall in no case be granted until there shall be filed with the 
clerk of such governing body or other equivalent officer the consent 
in writing of the owner or owners^f at least one-half in amount of 
lineal feet of abutting property; that notice of application for such 
permission shall be published, and that the governing body may grant 
permission by ordinance, etc. 

Under this act, the supreme court of New Jersey holds, the real 
owner of land, in possession, may effectually consent to the con- 
struction, maintenance, and operation of a street railway, although 
the mere legal title may be vested in another person.' The public 
hearing by said act directed to be given by the governing body of a 
municipality applied to for a grant of permission to construct, main- 
tain, and operate a street railway may be given before the introduc- 
tion of the granting ordinance. Adjournment of the advertised meet- 
ang is adjournment of the hearing. If ample opportunity to be heard 
has been afforded, such governing body may, at a time and place to 
which it has adjourned the advertised meeting, proceed, without 
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further hearing of objections, to its consideration of the application, 
and action thereon. 

A reservation, in an ordinance granting permission to construct, 
maintain, and operate a street railway, of power to change by resolu- 
tion the location of tracks and poles on application of the railway 
company, will not avoid the ordinance. A provision in such an ordi- 
nance to fix by arbitration the compensation to be paid for the per- 
mission granted, after the expiration of a time during which such 
compensation has been fixed therein, vi'ill not avoid the ordinance. 

A street railway company that has leased its property and fran- 
chises to another company on terms that after-acquired railroads shall 
come under the lease without increase of rent may lawfully be the 
applicant to a municipality for permission to construct, maintain, 
and operate an extension of a street railway embraced in the lease. 



VALIDITY OF AGREEMENT TO PAVE STREET FOR 
FRONTAGE CONSENTS— STIPULATION OF LIQUI- 
DATED DAMAGES FOR FAILURE. 
Farson v. Fogg (111. App.), 105 III. App. 572. Jan. 30, 1903. 

To secure the consents of two abutters which were indispensable 
to obtaining a franchise to lay tracks in a certain street, a firm inter- 
ested in the street railway company which wanted them and in se- 
curing the franchise agreed with such abutters that they would be 
damaged by the railway in such street; that in consideration for 
and payment of such damages the company or this firm would pave 
the street; that if they failed to do so they would pay $1,000 as 
liquidated damages caused by such failure, a certified check for that 
amount being put up to guarantee the performance of the agreement. 
Following the signatures to this agreement was a statement, signed 
by the company, per general manager, that the company for value re- 
ceived acknowledged that it had agreed to do such work according to 
the specifications stated, and upon the conditions recited. The 
branch appellate court of the first district of Illinois holds that, not- 
withstanding the purchase of a frontage consent from the abutters 
would be illegal, this contract was valid. It says that the contract did 
not purport to be and evidently was not for the exclusive benefit of 
the two abutters, if carried out according to its terms. It was for 
the public benefit that the street should be paved, and other property 
owners as well as these would be compensated by such paving to 
that extent for such damages as the construction and operation of 
the railway might involve. The court is not aware of any consider- 
ations of public policy which forbade the railway company frotn mak- 
ing good to the public and the property owners damages which were 
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occasioned by its appropriation of a part of the street for its tracks 
and cars. Such provisions are frequently inserted in ordinances by 
which franchises are granted, with a requirement that as a condition 
the company shall pave the street upon which it is permitted to place 
its tracks. This is ordinarily a just and equitable provision. The fact 
that a street railway imposes no additional servitude upon a public 
street does not by any means compel the conclusion that it may not 
in fact inflict damages upon the public as well as upon the private 
owners of abutting property, which it is equitable to require the rail- 
way company to lessen as much as possible by improvement of the 
•street in a compensatory way. The agreement settled the amount of 
damages, which might otherwise be uncertain, for failure to perform 
at the time set, and there was no reason for treating it otherwise 
than as one for liquidated damages. 



POWER TO BUY EXISTING LINES TO EXTEND SYSTEM- 
VALIDITY OF MORTGAGE— NEGOTIABILITY OF 
BONDS— PRIORITY OF LIEN— WHEN LIEN FOR PAV- 
ING TAXES SUPERIOR— ASSESSMENT FOR PAVING 
ONE FOOT OUTSIDE OF RAILS. 
City of Lincoln v. Lincoln Street Railway Co. (Neb.), 93 N. W. 
Rep. 766. Feb. 4, 1903. 
A street railway company authorized to construct, equip, and oper- 
ate lines of electric street railway, the supreme court of Nebraska 
holds, may purchase lines already constructed, and fit and suitable 
for the extension and completion of its system, as well as construct 
the same; and a recital contained in a mortgage executed by such 
company that it has power to borroAv any sum or sums of money 
which may be necessary for the purchase, construction, and equip- 
ment of its electric street railway will not render the mortgage void 
upon its face. 

The charters of all street railway companies in Nebraska are cre- 
ated by general law. Cities have no power to grant such charters or 
impose limitations thereon; and the act of 1889, authorizing street 
railway companies to borrow money for certain purposes, and secure 
the payment of the same by mortgaging their property and franchises, 
applies to all street railway companies in Nebraska, whether char- 
tered before or after the passage of that act. 

Where it is claimed that a mortgage executed by a street railway 
company is for an amount in excess of that permittetl by law and its 
charter, such alleged fact must be proven, so that an examination 
of the record will disclose it. Otherwise it will be presumed that the 
mortgage was not for an excessive amount. Where a street railway 
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company mortgaged its property and franchises to secure the sum 
of $600,000 for the purpose of purchasing, constructing, and equipping 
its lines of electric street railv/ay, and it is shown that it expended 
for that purpose about $900,000, it cannot be said that the mortgage 
was given to create a fictitious indebtedness. 

A' series of bonds' se Aired by a mortgage or trust deed on the 
property of a street railway company are negotiable, and, as be- 
tween bona fide purchasers thereof for value, are equal in priority; 
the lien of each bond dating from the recording of the mortgage 
that secured it, and not from the time it was issued. Such a mort- 
gage is a first lien upon the property of the street railway described 
therein, as against all special assessments for paving taxes, except 
such as were assessed for paving already done, or as were in con- 
templation at the time it was recorded. 

Section ^^ of chapter 11 of the Nebraska Laws of 1887, which 
creates a lien for paving taxes against the lines of street railway 
companies, does not make such special taxes a lien on their personal 
property. Where the trial court finds, on sufficient evidence, that 
certain assessments for paving taxes were in contemplation at the 
time of the execution of a mortgage by the street railway upon its 
property, it follows, as a m:->tler of law, that the lien of such taxes 
is superior to the lien of the mortgage. Assessments for paving one 
foot outside of the rails of street car lines will not be held void where 
such paving was done while the statutes were in force providing 
that street railway companies should be required to pave between 
their tracks and one foot outside of the rails thereof. 



SUDDENLY INCREASING SPEED TO GET OUT OF WAY 

OF SUDDENLY APPEARING TRAIN NOT 

NEGLIGENCE. 

Corkhill vs. Camden & Suburban Railway Co. (N. J. Sup.), 54 Atl. 

Rep. 522. Feb. 24, 1903. 

The motorman of an electric street railway (;ar started his car at 

a moderate speed to cross an intersecting steam railroad consisting 

of three tracks, after his conductor had gone forward upon the 

crossing and had used proper care to ascertain that no railroad train 

was to be expected. While thus proceeding over the crossing at 

moderate speed, the motorman became suddenly aware of a railroad 

train rounding a curve near by, and coming toward his car at » 

high rate of speed, without timely warning by bell or whistle. A 

collision seemed imminent, and was in fact narrowly averted. The 

motorman, on seeing the danger, instantly applied all power, and 

increased the speed of his car to the utmost, in order to escape the 
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collision. It was claimed that in the lurch of the street car thereby 
occasioned a passenger was thrown to the floor of the car and in- 
jured. The supreme court of New Jersey holds that a verdict at- 
tributing negligence to the motorman on these facts could not be 
supported. 



STREET DEDICATED BUT NOT ACCEPTED TO BE 
TREATED AS PRIVATE PROPERTY SUB- 
JECT TO CONDEMNATION. 

Pease vs. Paterson & State Line Traction Co. (N. J. Sup.), S4 Atl. 
Rep. 524. Feb. 24, 1903. 
A street or avenue laid out by an owner upon his land, and by 
him dedicated to the public use, the supreme court of New Jersey 
holds, in the absence of its acceptance by the public, is not a street 
or highway within the meaning of the traction act, requiring con- 
sents from the municipality and the abutting owners before the 
company can lay down its tracks. But the owner of land in a street 
thus dedicated, but not accepted, is an owner of land within the 
meaning of the provisions of the traction act regulating the proceed- 
ings to condemn land. 



WHEN CONTRIBUTORY NEGLIGENCE NO DEFENSE. ' 

Turnbull vs. New Orleans & C. R. Co. (U. S. C. C. A., La.), 120 
Fed. Rep. 783. Feb. 17, 1903. 
It was requested that the jury be charged that, "in an action like 
this for damages against a railroad company by the surviving parent 
for the injury, suffering, znd loss of his son, run over and killed 
by a car of the defendant company, the defense of contributory negli- 
gence will not avail if, by reasonable care on the part of those in 
charge of the electric car, the accident could have been avoided." 
After a careful examination of a number of recent decisions of the 
courts of highest authority and of the most approved text-writers, 
the United States circuit court of appeals, fifth circuit, concludes 
that the requested charge was not too broad, and was not misleading. 



TEN-HOUR LAW CONSTITUTIONAL. 
In re Ten-Hour Law for Street Railway Corporations (R. I.), 54 
Atl. Rep. 602. June 27, 1902. 
In response to the question of the governor, whether the provi- 
sions of chapter 1004 of the Public Laws of Rhode Island, passed 
April 4, 1902, entitled "An a."* to regulate the hours of labor of cer- 
tain employes of street railway corporations," or any of such pro- 
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visions, are in violation of the constitution of the state, the supreme 
court of Rhode Island gives as its conclusion that the law does not 
violate any provision of the constitution of the state "or of the United 
States in its scope and character, nor by reason of violating rights 
of contract, nor by reason of an apparent and arbitrary exercise of 
power in the exception from jts operation of existing written con- 
tracts. 

If not in violation of the state constitution, the further question 
was asked, is there anything in the provisions of said chapter 1004 
to make it illegal for a street railway corporation to make a con- 
tract with its employes to labor more than ten hours within the 
twenty-four hours of the natural day, and within twelve consecu- 
tive hours, except as provided in said chapter? To this, the court 
replies that it is illegal for a street railway company to make a con- 
tract with its employes to labor more than 10 hours within the 24 
hours of the natural day, and within 12 hours, except as provided in 
said chapter. The court says that the apparent purpose of the act 
is not to create a right in favor of the employes, which they might 
waive, so much as to guard the public safety from service too pro- 
longed for alertness in the exercise of reasonable care. If this be 
so, the public safety cannot be made dependent upon private con- 
tracts. 

Mr. Justice Blodgett filed a lengthy dissenting opinion. 



HAVING NO HEADLIGHT OR SOUNDING GONG ON 
FOGGY MORNING— DUTY AS TO STOPPING, LOOK- 
ING AND LISTENING BEFORE CROSSING TRACK. 
Frank vs. St. Lcuis Transit Co. (Mo. App.), 73 S. W. Rep. 239. 
Mar. 3, 1903. 
A collision with a two-horse wagon occurred at a street crossing, 
at between half past 6 and 7 o'clock, on the morning of October 30. 
There was much testimony that the morning was very foggy, and 
that a person could see only a short distance, and some testimony 
that the fog had about cleared up when the collision occurred. The 
court of appeals ^at St. Louis, Mo., says that, it is true, having no 
headlight did not constitute negligence as a matter of law; neither 
did failure to sound the gong. There was no absolute requirement 
that a headlight should be burning at that time of day, nor that 
a gong should be sounded. This only shows, however, that there 
was no such breach of a mandatory duty by the car-men as justified 
the court in instructing that negligence on the part of the company 
had been established. But taking into account the difficulty of see- 
ing but a few feet ahead in the fog, as testified to by the motorman 
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and other witnesses, the failure to have a headhght burning or to 
sound the gong were facts for the jury to weigh, and from which 
they might infer negligence. The question in this and most similar 
cases is: Did the carmen use such precautions to avoid injury to 
persons on the street as ordinary prudence demanded, all the cir- 
cumstances considered? 

Again, the court says that there is no absolute duty incumbent on 
a person about to drive or walk across a railroad track to stop before 
doing so; and, while circumstances may arise, perhaps, which will 
justify a court in declaring a plaintiff was negligent if he did not 
stop, the general rule, and the one applicable to the present case, 
leaves it to the jury to say whether it was necessary for him to stop 
in order to use, to the best advantage, his eyes and ears. What a 
person is bound to do before he , crosses a railroad track is to 
employ all the precautions which common prudence dictates to pre- 
vent a casualty, and whether he uses those precautions is to be 
ascertained by the jury from a consideration of the facts. The in- 
structions imposed on the plaintiff, the duty of not only looking and 
listening, but of using care proportionate to the danger of the sur- 
roundings and the difficulty of detecting a car, which the court thinks 
is all the law required. It adds that he had to take only reasonable 
precautions to avoid injury. 



DUTY OF MOTORMAN WHERE HORSE BALKS OR IS 

STALLED ON TRACK— REMAINING IN WAGON 

NOT NECESSARILY CONTRIBUTORY 

NEGLIGENCE. 

Meyers vs. St. Louis Transit Co. (Mo. App.), 73 S. W. Rep. 379 
Mar. 17, 1903. 
Where a horse balked with the wagon on the track something 
like 100 to 125 feet in front of a car running at an excessive and 
prohibitive rate of speed, the court of appeals at St. Louis, Mo., 
holds that it was no answer or excuse for the gross negligence of 
the motorman in making no effort whatever to slow up or stop the 
car to say that he had a right to assume that the party driving 
would drive on and across the track before the car would reach 
him. It says that the wagon was at a standstill, and the driver was 
making an ineffectual £ffort to urge the horse on. This situation 
was seen, or could have been seen, by the motorman, and it was 
his bounden duty to take cognizance of the situation as he saw or 
should have seen it. If such was not his duty, then a teamster 
about to drive over a railroad crossing (seeing no car near enough 
to prevent him from doing so in safety), who drives on the track, 
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and his team balks there or is unable to pull the load over, if he 
remains with his team, urging it on, in the hope of getting out of 
the way of the car, is without remedy if he is struck and injured 
by the negligence of the motorman. 

Whether or not th« party, by remaining in his wagon, was guilty 
of negligence which continued down to the injury, and directly con- 
tributed thereto, the court holds was a question for the jury to de- 
termine from all the facts and circumstances in evidence. It says 
that he knew it was the duty of the motorman to keep a vigilant 
watch [under a vigilant watch ordinance] for persons aiid vehicles 
upon the track, knew that his situation was seen by the motorman, 
knew that it was the duty of the motorman to stop his car to avoid 
a collision, knew that he had time and space in which to stop, if 
running at a lawful speed, and had a right to assume that he would 
observe the ordinance and the dictates of humanity by stopping his 
car, which, if he had done, there would have been no collision and 
injury. In such circumstances, it seems to the court, it would be 
monstrous to hold that the party, by remaining in his wagon when 
he might have gotten out, was guilty of such contributory negli- 
gence as to preclude his right of recovery. 

Besides, the court says that the motorman had the last fair chance 
of avoiding the injury, and the doctrine in Missouri is well settled 
that the party who has the last fair opportunity of avoiding the ac- 
cident is not excused by the negligence of any one else. 



RELATION OF STREET AND STEAM RAILROADS TO 
STREET— POWER OF STATE TO REGULATE MAN- 
AGEMENT OF ROAD— REQUIRING SAFEGUARDS 
AT RAILROAD CROSSING— APPORTIONING ' 
EXPENSE— DIFFERENCE BETWEEN ELEC- 
TRIC CARS AND ORDINARY VEHICLES. 

Detroit, Ft. Wayne & Belle Isle Railway vs. Osborn (U. S., Mich), 
23 Sup. Ct. Rep. 540. Apr. 6, 1903. 
One of the contentions in this case was that a street railway has 
a different relation to a street than that which a steam railroad 
has. The supreme court of the United States says that it may be 
that this difference is recognized as to abutting property owners 
or crossing railroads, but it cannot be recognized as limiting or 
affecting the power of the state to regulate the management of the 
roads in view of the danger of their operation to the public. 
Whether electricity be the motive power, or steam be the motive 
power, there is enough danger in the operation of either to justify 
regulation. 
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The record in this case showed that there were thirty-eight daily 
passenger trains crossing the avenue on which the street railway 
company operated its railway, and that its cars passed every few 
minutes. It is manifest, the supreme court says, that the crossing 
was a place of unusual danger, not only to the passengers in steam 
cars, but also to the passengers in the electric cars, and that the dan- 
ger was caused by both. In such situation the city was surely not 
powerless to act, nor before acting must it ascertain tlie exact 
amount of damage caused by each road, and by that standard as- 
sign the cost of protecting the public. 

That it thinks there is a difference between ordinary vehicles and 
cars propelled by electricity, which may be recognized by the state 
in the exercise of its police power, the supreme court deems suf- 
ficient answer to the contention that the street railway company 
having an equality of rights with ordinary vehicles was deprived 
of the equal protection of the laws, by an order of the commissioner 
of railroads of the state requiring it and the terminal association 
using the crossing above mentioned, at their own cost and expense, 
share and share alike, to construct, maintain and operate safety 
gates and derailing and signaling appliances thereat. Nor does the 
court apparently give any weight to the point presented that the 
street railway company was the first to occupy the avenue; that 
at that time there was no public highway or street crossing at such 
avenue; that subsequently the steam railroads laid their tracks. 



GRATUITOUS AND INVALID TOWN VOTES AS TO CON- 
DITIONS TO BE INSERTED IN FRANCHISES AND 
TO BORROW MONEY TO CARRY OUT 
SCHEME. 

Flood vs. Leahy (Mass.), 66 N. E. Rep. 787. Apr. 2, 1903. 

At a special town meeting there were three votes. The first was 
that, in addition to statutory requirements, the selectmen be in- 
structed to insert in any franchise or location that might be granted 
upon any petition of a certain street railway company certain con- 
ditions thereinafter particularly enumerated. The conditions pre- 
scribed the size and weight of the rail upon which the street 
car was to be run, the portion of the street and gutter to be paved 
by the railway company and the kind of paving stone to be used, and 
required that the remaining portion of the street should be macad- 
amized by the company. Further conditions to be imposed were that 
laborers resident in the town and citizens owning teams should be 
employed in the work in preference to any others, and the hours of 
labor and wages therefor should conform to the standard established 
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Dy vote of the town at its annual town meeting; and that there 
should be but one fare of five cents from any point in the town 
to any point in a certain other town. The second vote provided for 
the appointment of a committee of five to confer with the board of 
selectmen or independently attend upon any board, court, or other 
tribunal to represent the town upon all questions of franchises, 
tracks, or locations that theretofore had or thereafter might be 
granted to or with any street railway company, its officers, servants, 
or agents, or any person that might have been appointed in place 
of said street railway company, its officers, servants, or agents, and 
authorized the committee to employ counsel. The third vote in- 
structed the treasurer to borrow $300 to carry into effect the second 
vote. 

Of course, the supreme judicial court of Massachusetts says, the 
selectmen were not bound to follow the instructions contained in 
the first vote. In the matter of granting locations they act, not as 
agents of the town, but as public officers, specially designated by the 
lawmaking power for that purpose. It is plain that in the matter 
of several of the conditions the town has no corporate interest 
whatever — for instance, those relating to the residence and wages 
of the laborers to be employed, and to the rate of fare for the pas- 
sengers ill general. If it may be said that the town may have a 
corporate interest in some other of the questions involved in the 
granting of the locations — as, for instance, where the expense of 
keeping the streets in repair may be affected by the conditions which 
may be lawfully imposed, and that, therefore, it may raise money 
to protect its interest (a question upon which the court need not 
now express an opinion) — the reply is that, even if that be true, it is 
plain that the money was to be used to carry out the scheme as a 
whole, and the authority to borrow [for a "necessary charge"] 
being granted as a whole, and, there being no way of separating 
the valid from the invalid, the whole vote must be declared invalid. 



BUILDING PLATFORM AROUND STUMP IN STREET— NO 
DUTY TO REMOVE NUISANCE NOT RE- 
SPONSIBLE FOR. 
Lucas vs. St. Louis & Suburban Railway Co. (Mo.), 73 S. W. 
Rep. 589. Mar. 18, 1903. 
A wooden platform for the benefit of the traveling public was 
built by the company partly upon its own right of way and partly 
upon the sidewalk of a public street crossed. Subsequently it re- 
placed that platform with one of granitoid. The former was built 
around an electric light pole, and the latter around the stump 
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thereof which the lighting company had left standing a little to the 
right of the middle of the sidewalk, which stump projected about 
eleven inches above the granitoid platform, and a woman hastening 
at dusk to catch a car stumbled against the stump and was thrown 
against the side of the car, and seriously injured. The supreme 
court of Missouri, division No. i, says that the stump was on pub- 
lic property, and the street railway company was under no duty and 
had no right to remove it. The law imposes no duty upon it to 
remove a nuisance in a public highway which it did not put there, 
and has nothing more to do with than any other citizen. The 
proximate cause of the accident was the stump. The only thing 
the company did with respect to the stump was to leave it in the 
highway, where some one else had placed it; and, being, under no 
legal duty to remove it, it could not be adjudged guilty of negligence 
in failing to remove it, or in building the platform around it. It 
never caused this defect in the sidewalk; never adopted it, used it, 
continued, or maintained it. It did not remove it, it is true, but it 
owed no duty to the city or its citizens to remove it. It was neither 
the active, primary, nor remote cause of its being there, and it did 
not keep it there for its own use or benefit or at all. It simply left 
it where it found it, and let it remain in no more dangerous condi- 
tion than it was when it found it. It followed that the street rail- 
way company was not liable for the woman's injuries, and the trial 
court should have so peremptorily charged the jury. 



NO INFERENCE AS TO LOOKING OR OF FREEDOM FROM 
CONTRIBUTORY NEGLIGENCEr-FAILURE TO STOP 
IN ACCORDANCE WITH RULE— DUTY OF MO- 
TORMAN AT CROSS-STREET CONTAIN- 
ING OTHER TRACKS. 

O'Reilly vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 8l N. Y. 
Supp. 572. Apr. 13, 1903. 
Because a person could have looked while traveling the distance 
necessary to reach a track, the second appellate division of the su- 
preme court of New York holds that it cannot legally be inferred that 
he did so. Nor can the inference of freedom from contributory 
negligence be drawn from the presumption that one will exercise 
care and prudence in regard to his own life and safety. Further- 
more, where the company had a rule that cars crossing tracks must 
come to a full stop, and must not pyjceed until after a signal from 
the conductor, and there was testimony from which the jury might 
infer that the car in question did not stop in obedience to that rule, 
in view of which it was insisted that the party had a right to rely 
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upon such obedience, and that this tended to establish his freedom 
from contributory negligence, the court holds that the mere violation 
of the rule did not avail anything upon the question of proof of 
absence of contributory negligence. The law, it says, only required 
the motorman to have his car under reasonable control while ap- 
proaching the cross-street, in view of the probabilities of persons or 
vehicles attempting to pass over the tracks at that point, and in 
furtherance of the relative equal rights of car, vehicle, or traveler. 



EJECTION OF PASSENGER PRESENTING WRONGLY 
PUNCHED TRANSFER TICKET— PASSENGER NOT RE- 
QUIRED TO INSPECT TICKET, TO KNOW MEAN- 
ING OF SYMBOLS ON SAME, OR TO KNOW 
RULES PROMULGATED FOR EMPLOYES- 
DUTY TO ACCEPT EXPLANATIONS OF 
PASSENGER AND TO CORRECT MIS- 
TAKES OF ONE CONDUCTOR 
THROUGH ANOTHER. 

Indianapolis Street Railway Co. vs. Wilson (Ind.), 66 N. E. Rep. 
9S0. Mar. 19, 1903. 

By the terms of the company's franchise, a passenger, on the 
payment of the required fare, is entitled to demand and receive, 
without extra charge, from the conductor of the car upon which he 
first takes passage, a transfer ticket, which entitles him to be carried 
as a passenger over the line to which he is transferred. Moreover, 
it is provided particularly that the line to which the passenger is 
transferred "shall be plainly indicated on said transfer ticket." 

In this case it appeared that in punching. a transfer ticket the 
conductor had awkwardly used the punch, and, instead of plainly 
indicating that the passenger had been transferred to the Virginia 
avenue line, he punched out what might be said to be the entire space 
opposite South East street, and also a part of the Virginia avenue 
space, the puncture made extending across the line dividing the two 
spaces. This gave rise to a controversy between the passenger and 
a conductor of the Virginia avenue line, the latter insisting that the 
ticket indicated that the former had been transferred to the South 
East street line, while the passenger insisted that he had requested 
a transfer to the Virginia avenue line, and stated that he believed 
the ticket indicated such transfer. The result was a demand for the 
payment of another fare, a refusal to pay same, an ejection from the 
car, an action for damages, and a judgment in favor of the passen- 
ger, which the supreme court of Indiana affirms. 

The case is decided by a court divided three to two ; one of the 
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three concurring in the result only. It is possibly true, the court 
says, that the passenger had ample time and opportunity to inspect 
his transfer ticket, and thereby asceJ-tain whether the conductor who 
gave it to him had properly performed his duty by correctly indicat- 
ing the line of transfer. The duty of inspection, under the circum- 
stances, the law did not exact of him, for, in the absence of any 
notice to the contrary, he had the right to presume that the com- 
pany's conductor and agent had correctly discharged his duty in 
punching the ticket, and thereby indicating the transfer over the 
line in accordance with his request. He had nothing to do with 
the preparation of the ticket, for the company seemed to have 
prescribed the form and contents thereof, and also the method 
or means to be employed to indicate or point out thereon the line 
of its railway over which a transferee was entitled to be carried. 
The many words, figures, spaces, and abbreviations which the ticket 
furnished contained would prima facie be unintelligible to many 
persons, and certainly it would be an unreasonable imposition to 
require of a passenger, upon receiving one of these tickets, the duty 
to inspect the same in order to discover if the conductor had made 
a mistake in the performance of his duty. A mere passenger, under 
the circumstances, was not, in the eye of the law, either presumed 
or bound to know the meaning of the various figures, abbreviations, 
punch marks and other mystic symbols which the transfer ticket 
contained. These possibly could only be correctly interpreted or 
read in the light of the rules and regulations adopted by the com- 
pany for the guidance of its conductors and employes. Neither 
was he presumed io know or required to take notice of these rules 
and regulations made by the company for the aforesaid purposes. 

The fact that the wrong of which the passenger complained might 
be said to be due to the combined faults of two of the company's 
conductors or agents the court says exerted no material influence 
over his right to recover damages, for, under the circumstances, the 
company must be presumed to have been present and acting at the 
time through the agency of the conductor who issued the transfer 
ticket, and through the agency of the other, who, over the explana- 
tions of tlie passenger in regard to the issue of the ticket, refused 
to accept it, and thereupon expelled him from the car upon which 
he was entitled to be carried. These explanations it should have 
accepted as true until the contrary was shown. It was certainly as 
much the duty of the company to correct the mistake which it had 
made in punching the ticket in the first instance when the oppor- 
tunity to do so was presented to it through the agency of the s^Kond 
conductor, as would have been its duty to haTe rectified the same 
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had the attention of the first conductor been called to the mistake 
by the passenger before he left the first oar. Consequently there 
was no force or merit in the contention that he should have ex- 
amined the transfer ticket which he received before leaving the car, 
and have presented it to the conductor who issued it, in order that 
the mistake made by him in punching the ticket might be cor- 
rected. 



INJURY TO PERSON STUMBLING OVER, FENDER OF 
STATIONARY UNLIGHTED CAR— RIGHT TO HAVE 
CAR STAND ON TRACK A REASONABLE TIME. 
Adams vs. Metropolitan Street Railway Co. (N. Y. Sup.), 8i N. Y. 
Supp. 553. Apr. 13, 1903. 
The plaintiff after stepping off a car and walking around the rear 
end of it was injured by walking into and stumbling over a fender 
attached to a car on the opposite track. His contention was that 
the car was stationary, unlighted, and without any one in charge, 
and that the place was so dark that, although he saw the car, he 
could not see the fender. But there was no evidence that there was 
no one in charge of the car, except the fact that there was no 
miotorman on its front end, nor any allegation or evidence as to the 
length of time the car was stationary before the accident. There was 
no evidence as to the cause of its stopping; whether it stopped to 
take on or let off passengers, or on account of some accident or in- 
jury to the car — simply that it was stationary. This, the second 
appellate division of the supreme court of New York holds, was 
not sufficient to predicate negligence of the company, without proof 
that the car had been stationary for an unreasonable length of time. 
Nor was it a case of res ipsa loquitur (the matter speaks for itself), 
which made it incumbent on the company to explain the stopping, 
since frequent stoppings are incident to the business of the company. 
Indeed, from "our" common observation, "we," the court declares, 
may also say the same thing as to the absence of light from a car 
for a momentary period; and the plaintiff proved nothing beyond 
an absence of light for the short period between his passing around 
the rear end of the car ftomi which he alighted and his falling over 
the fender, which was altogether too short a time to justify an in- 
ference that the car had been stationary for an unreasonable length 
of time. It was error, it holds, to refuse to charge that no negli- 
gence of the company could be implied from the fact that the car 
stood unlighted, without evidence to show that it stood there for 
ari unreasonable length of time. It was also error to refuse to charge 
that the company had the right, without being charged with any 
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breach of duty or an unlawful obstruction of the highway, to have 
its cars stand on the track for a reasonable length of time. 

INJURY TO CONDUCTOR WHILE REVERSING TROLLEY 
BY STARTING OF CAR THROUGH NEGLIGENCE OF 
MOTORMAN— CAR STARTER FELLOW SERVANT 
OF CONDUCTOR AND MOTORMAN— RAIL- 
ROAD FELLOW SERVANT ACT NOT AP- 
PLICABLE TO STREET OR OTHER 
RAILROAD COMPANY OPERATING 
A STREET RAILWAY. 
Sams vs. St. Louis & Missouri Railroad Co. (Mo.), 73 S. W. Rep. 
686. Mar. 20, 1903. 
As an electric car came a little late to a terminus where it had to 
be switched over to the other track, the car starter spoke angrily to 
the motoneer, asking him where he had been. Then, seeing that 
the rear trucks of the car had not cleared the switch, he motioned or 
called to the motoneer to move up. The motoneer, as if in obedi- 
ence to that direction, set the apparatus to receive the electric cur- 
rent, but the car did not move, owing to the fact (which neither the 
motoneer nor the car starter seemed to have noticed) that at that 
moment the conductor was in the act of reversing the trolley, and 
therefore the connection of the machinery with the wire overhead 
was broken. The motoneer, still seeming not to see what the con- 
ductor was doing, took off the controller, leaving the apparatus open 
to receive the current, and started to the other end of the car, where 
he was to stand on the return trip. As a result, on the instant the 
trolley touched the wire the car shot forward and crushed the 
conductor against a car which was standing on the track. 

There was nothing in the case, the supreme court of Missouri 
says, to justify a conclusion that the car starter was a vice principal 
of the company. He had certain duties to perform, and in that his 
word was the word of the master to his fellow servants ; and if they 
refused to obey him in that particular they were, on being reported 
to the manager, liable to be suspended. But each of the other serv- 
ants had his peculiar duty to perform, and in which his word 
was that of the master. The conductor, by word or signal to the 
motoneer, orders him to start or stop the car; and if he should 
refuse to obey, and the fact was reported to the manager, doubtless 
he would be disciplined. And there may be events in the operation 
of the car when the motoneer may be in duty bound to give orders 
to the conductor, which he is to obey. But it would never be con- 
tended that the conductor and motoneer were not fellow servants. 
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And so is a car starter, who has no more authority than this man 
had, the fellow servant of the conductor and motoneer. Besides, 
the court does not perceive any negligence in the act of the oar 
starter. The negligence, it says, was in the act of the motoneer at- 
tempting to execute the orders without looking to see what the 
conductor was doing, and in removing the controller and starting 
to the other end of the car without closing the apparatus against 
the current which he was bound to know would pass into the ma- 
chinery .as soon as the trolley should touch the wire. 

The compan}', according to evidence introduced, was incorporated 
as an ordinary railroad company, and had exercised the right of 
eminent domain to condemn private property for a part of its right 
of way outside of the city. But its road in the city was in the 
city streets, and of the same character as ordinary street railroads, 
and the court holds that the fellow servant act of 1897 did not apply 
to the company, which claimed to be a corporation owning or oper- 
ating a street railroad, nor to its servants engaged in the work of 
operating such street railroad. The act provides : "That every rail- 
road corporation owning or operating a railroad in this state shall be 
liable for all damages sustained by any agent or servant thereof 
while engaged in the work of operating such railroad by reason of 
Ijhe negligence of any other agent or servant thereof; provided, that 
it may be shown in defense that the person injured was guilty of 
negligence contributing as a proximate cause to produce the injury." 
We see, the court says, that by the very words of the statute the 
liability is not imposed on railroad corporations, because railroad 
corporations, but on concerns that own and operate railroads in 
this state ; and the liability is not for damages sustained by any serv- 
ant of the company, but only by a servant engaged in the work of 
operating such road. The question is not what was the company 
authorized to do; but what in fact was it doing, and in what work 
was the injured servant engaged? If, therefore, a corporation and 
its servants, who, as a matter of fact, are engaged only in operating 
a street railraod, are not covered by the fellow servant statute, then 
the fact that the charter of the corporation authorizes it to own and 
operate a trunk line steam railroad will not bring them within the 
statute, nor estop the corporation from showing the fact. 

And the court holds that the fellow servant statute does not apply 
to concerns operating street railroads or to their servants engaged 
in that work. It says that men engaged in the operation of street 
railroads are exposed to hazards, but not to the peculiar hazards 
which distinguish men engaged in operating steam railroads, and 
which has made them a class for special legislation. 
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Wherefore, the court, though divided four to three, affirms a 
judgment for the company. 



ALLEGATION OF FAILURE TO' GIVE WARNING OR KEEP 
PROPER LOOKOUT AT CROSSING SUFFICIENT- 
DUTY TO' SOUND GONG— CARE REQUIRED OF 
MOTORMAN AT STREET CROSSING- 
STATEMENT OF MOTORMAN 
AFTER ACCIDENT. 
Koenig vs. Union Depot Railway Co. (Mo.), 'j'i S. W. Rep. 637. 
Mar. 31, 1903. 

If it was true, as alleged in the petition, that the servants in 
charge of the car failed to sound the bell or give other warning 
of the approach of the car at the crossing, and it was their duty to 
do so, or they failed to keep a proper lookout for persons cross- 
ing the street at that point, and by reason thereof the injury 
sued for occurred, the supreme court of Missouri, division No. 2, 
holds that it was entirely unnecessary that the petition further 
allege negligence of those in charge of the car, after becoming 
aware, or after they ought to have known, of the danger. 

As the law imposed no duty upon the motorman to sound the 
gong or bell at the approach of a street crossing, and there was no 
law making a failure to do so negligence per se (by itself), the 
court holds that such failure would become negligence only when 
the circumstances rendered the ringing of the bell necessary, and, 
if the circumstances were in dispute, whether the occasion was such 
as called for the sounding of the bell was a question of fact for 
the jury. That there are many crossings in the city of St. Louis 
which are much used by pedestrians and vehicles, at the crossings 
of which by street cars without the bell being rung or the gong 
sounded by the motorman in charge on approaching them would 
be negligence per se, must be admitted, but it is not at every 
crossing that a failure to do so would amount to such negligence, 
much depending upon the use of the street at the time. 

An instruction the court holds bad for the reason that it incor- 
rectly defined the degree of care required of the company as "being 
such care as to demand a very high degree of vigilance," when the 
law only exacted of the company the exercise of ordinary care ; that 
is, in this case, such as a person of ordinary prudence and caution 
according to. the usual and general experience of mankind would 
exercise in the same situation and circumstances as those of the 
motorman in charge of the car. 

What the motorman said when, immediately after the car stopped, 
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he went back to the place where the child run over was, the court 
holds was a narration of a past event, with respect to which he was 
not authorized to speak for his employer or master. His business 
was to control and manage the cars of which he had care, and for 
whose actions, witliin the scope of his employment, his employer 
was answerable, but for nothing he said which did not accompany or 
form part of the accident. 



REFUSING TO ACCEPT FARE AND ORDERING ARREST 
OF PASSENGER EVIDENCE OF MALICE. 

Kelly vs. Durham Traction Co. (N. C), 43 S. E. Rep. 923. Apr. 
21, 1903. 
That a. conductor, after an altercation with a passenger, in which 
he had repeatedly demanded the fare, refused to accept the fare 
when tendered, and ordered the arrest of the passenger, the supreme 
court of North Carolina holds, tended to show malice, although 
the tender was not made until just before the passenger's being 
taken from the car; his claim being that he had already paid his 
fare. 



DUTY AS TO FURNISHING A SAFE PLACE TO TAKE 
CAR OR ALIGHT. 

MacKenzie vs. Union Railway Co. (N. Y. Sup.), 81 N. Y. Supp. 748. 
Apr. 17, 1903. 
The general rule of law that a street railway company is 
bound to ordinary care in furnishing a safe place to passengers to 
enter upon or alight from its cars, the first appellate division of the 
supreme court of New York says, is well established; but it would 
be extending the rule of liability far beyond what has been ad- 
judged in any case to which the court's attention has been called to 
hold that a street railway company guarantees or insures the safety 
of a public highway along which an intending passenger chooses to 
move in order to reach a car which has overrun its usual stopping 
place and is waiting for that intending passenger to enter. 



FAILURE TO LOOK AND LISTEN CONTRIBUTORY NEGLI- 
GENCE— MOTORMAN MAY ASSUME THAT PERSONS 
STOPPING NEAR TRACK WILL LET CAR PASS. 

Wolf vs. City & Suburban Railway Co. (Or.), 72 Pac. Rep. 329. 
May I, 1903. 
Where a man was crossing a public street, in broad daylight, at a 
place where his view was unobstructed, the supreme court of Oregon 
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holds that it was his duty to look; and listen for a car before cross- 
ing the track, and, if he did not, he was guilty of such contributory 
negligence as would preclude recovery, notwithstanding the com- 
pany may have been negligent in running the car at a dangerous 
rate of speed. The testimony showing that he saw the approaching 
car, and stopped when near the track, but afterwards concluded 
that he had time to pass safely in front of it, the court holds that, 
when he stopped, the motorman had a right to assume that he 
intended to wait until the car passed before crossing tiie track, and 
was not guilty of negligence in releasing his brakes at the time. 



HOW A CONSOLIDATION IS EFFECTED— LIABILITY 
UPON JUDGMENT RENDERED AFTER CONSOLIDA- 
TION AGAINST OLD COMPANY. 

Chicago & Joliet Electric Railway Co. vs. Ferguson (111. App.), io6 
111. App. 3S6. Jan. 27, 1903. 
The appellate court for the second district of Illinois says that 
the statute provides that m all cases when any company or corpora- 
tion chartered or organized under the laws of this state shall con- 
solidate its property, stock or franchises with any other company 
or companies, such consolidated company shall be liable for all debts 
or liabilities of each company included in said consolidated com- 
pany, existing or accrued prior to such consolidation ; and actions 
may be brought or maintained, and recovery had therefor, against 
such consolidated company. A consolidation, not a purchase, is 
effected by the transfer of the franchise and all the property of 
one corporation to another under an arrangement by which the 
stockholders of the former company exchange their stock for stock 
in the latter company. A consolidated railroad company is not re- 
lieved from liability upon a judgment rendered against one of its 
constituent companies after the consolidation. 



A COMMON CARRIER OF PASSENGERS— BURDEN OF 
PROOF IN PERSONAL INJURY CASES. 

Omaha Street Railway Co. vs. Boeson (Neb.), 94 N. W. Rep. 619. 
Apr. 9, 1903. 
It may be stated, as a general proposition, it is said in the commis- 
sioners' opinion in this case, that a street railway company is a 
common carrier of passengers for hire; that ordinarily it will be 
sufficient for one to show that he was a passenger, that while such 
passenger he was injured, and the extent of such injuries. It will 
then devolve upon the company to show that the injury occurred 
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without any negligence on its part, and that by the exercise of the 
highest degree of care it could not have prevented such injury. It 
will be found, however, that this doctrine has been laid down in 
cases where there was a collision, or where the person injured had 
been struck or run over by a street car — in short, in cases where 
the undisputed cause of the injury fairly raised the presumption of 
negligence. And it would seem that where there was no collision, 
and the plaintijf was not run over or struck by the street car, but he 
alleged, as a substantive part of his case, that he was thrown from 
the car by a derailment of it caused by the negligence of the com- 
pany, before he could make his case, it would be necessary to show 
at least that he was thrown from the car as alleged in his petition, 
before any presumption of negligence could arise. 



CARE REQUIRED OE COMMON CARRIER AS TO CARS, 
APPLIANCES AND SERVANTS WHETHER MOTIVE 
POWER IS STEAM OR ELECTRICITY— NOT AN IN- 
SURER—DUTY OF PASSENGER— FAILURE TO DIS- 
COVER CLOSING OF SNAP SWITCH. 
McAllister vs. People's Railway Co. (Del. Super.), S4 Atl. Rep. 
743. Feb. 27, 1903. 
"Common carriers of passengers are responsible for any negli- 
gence resulting in injury, to them, and are required in the preparation, 
conduct, and management of their means of conveyance to exercise 
every degree of care, diligence, and skill which a reasonable man 
would use under such circumstances. This obligation is imposed 
on them as a public duty, and by their contract to carry safely, as 
far as human care and foresight will reasonably admit. A railroad 
company, using as it does the powerful and dangerous agency of 
steam, is bound to provide skillful and careful servants, competent 
in every respect for the posts they are appointed to fill in their 
service; and is responsible not only for their possession of such 
care and skill, but also for the continued application of these qualities 
at all times." The superior court of Delaware said this in the case 
of Flinn vs. P., W. & B. R. R. Co., i Houst. 469 (499), and adds, 
in this case, that the degree of care required in these matters is 
the same whether the motive power be steam or electricity. A com- 
mon carrier is not an insurer of the safety of its passengers, but is 
required to exercise the highest degree of care and diligence that 
is reasonably practicable in securing their safety by keeping its cars 
and appliances in a safe condition, and at all times under the control 
and management of skilled competent servants. There is at the same 
time a duty resting upon the passenger to act with prudence, and 
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to use the means provided for his safe transportation with reasoni- 
able circumspection and care, and, if his negligent act contributes 
to bring about the injury of which he complains, he cannot recover. 
The court further holds that if the jury found in this case that 
the snap switch on the rear of car No. s was closed, without regard 
as to how or when it was closed, if by the exercise of due care and 
caution the servants of the company might or should have dis- 
' covered that it was closed, and that by reason thereof the air brake 
failed to act effectually, as it was designed to act, and that the 
resultant failure so to act was due to the carelessness, incompetency, 
or negligence of the servants of the company in not discovering 
that the switch was closed, and that, as a result of the failure of the 
air brake to work, the motorman lost control of car No. 5, and by 
reason thereof car No. 16 was forced against car No. 12, causing 
the party suing to be thrown therefrom and injured, then the 
failure to make the discovery and open the switch would constitute 
negligence. 



RELATIVE RIGHTS AND DUTIES OF STREET CARS AND 
VEHICLES OR PEDESTRIANS ON TRACKS— DUTY OF 
MOTORMAN TO AVOID COLLISIONS AND INJURING 
PEOPLE. 
Southern Electric Railway Co. vs. Hageman (U. S. C. C, A., Mo.), 
121 Fed. Rep. 262. Mar 9, 1903. 
The rules of law which prescribe the duties and liabilities of those 
who go on the track of a steam railroad at other places than street 
crossings, the United States circuit court of appeals, eighth cir- 
cuit, says, have little, if any, application to those who go upon the 
track of a street railway. The former are trespassers, while the lat- 
ter are not. One who has occasion to drive upon a public thorough- 
fare vfherein a street railway track is laid at grade has the right to 
use any part of the street which he finds it necessary or convenient 
to us(^ He may drive along a street railway track, if occasion exists 
for $(■ doing, the onlyi limitation upon his rights in this respect being 
that he must not unnecessarily obstruct the movement of street 
cars; and, being free to move, he must turn off the track as soon 
as he can conveniently, if he sees a car approaching, and he must 
also be on the lookout at all times for cars. On the other hand, 
companies who operate street cars in the public streets owe certain 
duties to the public that are equally imperative. Those persons 
whom they place in charge of their cars must be on the lookout for 
veh'des and pedestrians who may be expected to be found traveling 
on khe street, and who have an equal right with the railway com- 
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pany to use the street. They must take all reasonable and proper 
precautions to avoid running over pedestrians or into vehicles, and 
must not move at such a high rate of speed as will endanger the 
liTes of others and imperil the safety of their own passengers. In 
other words, a motorman in charge of a car has no right tO' act on 
the assumption that he is entitled to a clear track at all times and 
that pedestrians and vehicles are bound, at their peril, no matter what 
may be the inconvenience, to get out of the way. In short, a motor- 
man is under the same obligation to exercise care and prudence, so 
as to avoid collisions and to avoid injuring people, as these are to 
exercise care not to get in the way of street cars, so as to be run 
over and injured. 



STATUTE MAKING JUDGMENT AGAINST "ANY RAIL- 
ROAD CORPORATION" FOR INJURIES A PRIOR LIEN 
NOT APPLICABLE TO STREET RAILWAY COMPANY- 
SUFFICIENCY OF INCORPORATION UNDER INDUS- ■ 
TRIAL ACT— GIVING OF MORTGAGE NOT PROHIB- 
ITED ALIENATION OF FRANCHISE IN AVOIDANCE 
OF LIABILITIES. 
Central Trust Co. vs. Warren (U. S. C. C. A., Mon.), 121 Fed. Rep. 
323. Feb. 2, 1903. 
Section 707 of the fifth division of the Compiled Statutes of Mon- 
tana of 1887 (section 914 of the civil code, approved February ig, 
189s), which provides that "A judgment against any railroad cor- 
poration for any injury to person or property, or for materials fur- 
nished, or for work or labor done upon any of the property of such 
corporation, shall be a lien within the' county where recorded on 
the property of such corporation, and siich lien shall be prior eind 
superior to the lien of any mortgage or trust deed provided for in 
this act," which was part of "An act in relation to railroads," the 
United States circuit court of appeals, ninth circuit, holds was in- 
tended to relate to the railroads of commerce, and is not applicable 
to corporations formed for the purpose of operating street railways ; 
and holds that a judgment rendered against a street railway corpora- 
tion for personal injuries has no priority over the existing lien of a 
mortgage upon the corporate property. 

Section 446 of chapter 25 of division S of the Compiled Statutes 
of Montana of 1887 providing that three or more persons may form 
a corporation, among other things, to carry on any "branch of 
business designed to aid in the industrial or productive interests 
of the country and development thereof," the title of the chapter 
being, "Corporations for. Industrial or Prodiactive Purposes," the 
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court holds furnished sufficient authority for the formation of a 
corporation for the purpose of owning and operating a street rail- 
way. 

Section 17 of the constitution of Montana, which provides that 
"The legislative assembly shall not pass any law permitting the leas- 
ing or alienation of^any franchise so as to relieve the franchise or 
property held thereunder from any of the liabilities of the lessor or 
grantor or lessee or grantee contracted or incurred in the operation, 
use, or enjoyment of such franchise, or any of its privileges," the 
court holds was not violated by the giving of a mortgage, for a 
valuable consideration, in the due course of business, 'with nothing 
to show that the mortgagor was insolvent, or gave the mortgage in 
anticipation of insolvency, or gave it for the purpose of hindering 
or delaying other creditors ; and holds that the provision gave a 
holder of a subsequent judgment for damages for personal injuries 
no right to have his judgment declared a prior lien to that of the 
mortgage. 



INJURY TO MOTORMAN FROM CAR AHEAD RUNNING 
BACKWARD ON ACCOUNT OF DERAILMENT OF AN- 
OTHER CAR— WANT OF NECESSARY RULE MUST BE 
SHOWN— RISK FROM KNOWN METHODS ASSUMED 
—ABSENCE OF RED LIGHTS ON REAR OF CAR AND 
TELEPHONE CONNECTION WITH Y— CONDUCTOR 
JUMPING OFF BEFORE COLLISION— INCOMPETENT 
SERVANT AND FELLOW-SERVANT RULE. 

Seccombe vs. Detroit Electric Railway (Mich.), 94 N. W. Rep. 747. 
May 12, 1903. 
At a switch at a point where there were two tracks, and cars 
were not expected to run both ways upon either, a car was derailed, 
it was asserted, in consequence of a worn rail. The next car to 
arrive was sent back to carry word to the car barn, a distance of a 
mile and a half. While running backward, this car met, in collision, 
the car which had been following it before, injuring the motorman 
on the latter. The supreme court of Michigan holds that a verdict 
was properly directed for the company. It holds that the worn rail 
was not the proximate cause of the motorman's injury, if it was a 
remote one. It also holds that the trial judge did not err in declin- 
ing to submit to the jury the question of whether this accident was 
not due to the want of some reasonable and necessary rule for the 
backing of oars. It says that the record showed that a printed rule 
required that "motormen must not start their cars until receiving 
two bells or the word 'Right' from the conductor, nor start the car 
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backward before receiving three bells from the conductor, who must 
remain on rear platform while car is moving backward." The 
court was not advised that any other or different rule was in use on 
any street railway in the country. Counsel suggested that the com- 
pany should have established telephone connection with the Y, or 
should have required red lights on the rear of cars. It requires 
more than the production of authorities asserting that it is the 
duty of railroads to promulgate reasonable rules for the running 
of trains to establish the fact that a company has been negligent in 
that respect. 

As another reason why the plaintiff's contention should not pre- 
vail, the court says that he was not a passenger, but an employe, 
who was familiar with the company's methods and rules ; he knew 
that cars had been backed on this piece of road, and that it was 
likely to happen again; he knew that the cars did not carry red 
lanterns upon the rear, as is customary upon steam roads, and he 
knew what, if any, means there were of determining whether a car 
was approaching or going away from him; and, under such cir- 
cumstances, he may be said to have assumed the risk of such 
methods. The conductor of the backing car jumping therefrom 
after giving the signal to stop, and when he could do no good by 
remaining on the car, the court holds, would not be culpable or 
negligent. On the other hand, it holds that the fellow-servant rule 
was clearly applicable, unless the company's negligence in relation 
to such conductor's competency were proved to relieve the motor- 
man from the effect of such rule. But before a master can be held 
liable on the ground that he has in his employ an incompetent ser- 
vant, it holds that it must appear that he has been negligent either 
in employing or retaining him, and the burden of proof is upon the 
plaintiff. 



INJURY TO PASSENGER RIDING ON RUNNING BOARD 
THROUGH TUNNEL, CLOSE TO WALI^-DUTY OF 
COMPANY USING CITY TUNNEI^-RISK ASSUMED BY 
PASSENGER— LATTER NOT BOUND TO USE HIGH- 
EST CARE— NEGLIGENCE A RELATIVE TERM. 
North Chicago Street Railroad Co. vs. Polkey (111. App,), io6 111. 
App. 98. Feb. 13, 1903. 
Carelessness and negligence, the branch appellate court for the 
first district of Illinois holds, are relative terms. What is negligence 
in operating a train in one place would not be necessarily in an- 
other. It might be entirely proper to permit passengers to ride 
upon the footboard extending along the side of a car in an open 
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street where there are no obstructions and where there is plenty of 
space outside of the car so that passengers thus riding would not 
be Uable to suffer injury from outside obstructions, and negligence 
to allow them to so ride under different conditions, where dangers 
would be encountered of which the passenger had no notice. And 
the court regards it as a question for the jury to determine whether, 
in this case, it was or was not negligence for the company to so 
run and operate its trains when passing so close to the wall of a 
tunnel where stones projected several inches and the space between 
the wall and the footboard was from three to twelve inches, that 
a passenger riding upon the footboard should be injured. 

It might be true, the court says, that the character and construc- 
tion of the tunnel wall were outside of the company's control, if, as 
was said, the tunnel was the property of the city, but the operation 
of its cars when passing in close proximity to the wall of the tun- 
nel was not beyond such control. It was entirely within the power 
of the company, either to prohibit passengers from' riding on the 
footboard of the car while going through the tunnel, or if it per- 
mitted them to so ride, to warn them of the danger and tO' operate 
the car at such a slow rate of speed with such precautions as to 
prevent the occurrence of accidents like that under consideration. 

It is probable that few, if any, of the multitudes of people who pass 
through the tunnel in question (the La Salle street tunnel, in Chi- 
cago) on the company's cars, day after day, have any knowledge 
of the particular source of danger from which the passenger in 
question received his injuries. The company invites passengers 
when the seats upon the car are full to place themselves upon the 
running board where he was riding. These passengers have a right 
to presume that when so riding they will not be brought into such 
close proximity to the projecting stones of the tunnel wall, that 
ordinary movements of the body, whether caused by the passenger 
putting his hand into his pocket to get at his fare, or changing his 
position from one foot to another, or allowing his body to project 
two or three inches beyond the outer edge of the footboard, will 
thereby endanger life. A passenger may assume the increased risk 
that may result in the ordinary course of things from riding upon a 
footboard of the car when properly managed in a place ordinarily 
safe, but he does not assume as a matter of law a risk that results 
from running the car so close to a fixed obstruction of which he has 
no knowledge that while standing in a perfectly natural position and 
making only such movements as are ordinarily safe and natural he 
will be brought into contact with such obstruction. But it is the duty 
of the company to so operate its trains, where they pass scti dose to 



STREET RAILWAY LAW. 69 

1 fixed obstruction^ that a passenger who has not been warned of 
my danger, and who simply lifts an arm or raises a shoulder to put 
his hand in his pocket, or makes any similar movement, shall not 
thereby endanger his life. The passenger is not bound to use the 
highest degree of care. When the company laid its tracks through 
the tunnel so close to the tunnel wall as the evidence showed it had 
lone in this case, it thereby assumed the responsibility of using all 
the care, vigilance and foresight reasonably necessary and practicable 
in the operation and management of its cars to protect its passen- 
gers against being brought in contact with an obstruction caused by 
the close proximity of such wall. 



RUNNING DOWN BICYCLIST WITH NORTH-BOUND CAR 

ON SOUTH-BOUND TRACK. 
North Chicago Street Railroad Co. vs. Irwin (III.), 66 N. E. Rep. 

1077. Apr. 24, 1903. 
It appeared that, the company having two tracks on a certain 
street, it was its invariable custom to run all south-bound cars en- 
gaged in conveying passengers on the west track and all north-bound 
:ars for the conveyance of passengers on the east track. But two cars, 
which, during the daytime, were used by the company on another 
line, were, after the work of conveying passengers was over, about 
midnight of each day, taken northward on the west track, to the car 
barns. Under these circumstances, where a man was riding a bicycle 
northward, at about 11 :40 p. m., the portion of the street on either 
side of the outermost rails of the tracks being covered with snow, 
ice, and slush, land impassable for a bicycle, and one of the two 
cars mentioned was run on the west track northward at a rate of 12 
to 16 miles per hour, and the motorman saw the man riding in the 
space between the tracks, and when within from 2$ to 35 feet rang 
his bell or gong, but did not slacken the speed of his car, besides 
which there was evidence tending to show that the man believed the 
car which was approaching from the rear was on the east track and 
turned to go from the space between the tracks upon the west track, 
in order that he might be beyond all danger of being struck by the 
car, the supreme court of Illinois holds that whether the motorman 
was in the exercise of ordinary care for the safety of persons who 
might be upon the street, or the bicyclist guilty of contributory 
negligence, were questions of fact for the jury. Moreover, while 
there was no allegation that propelling the car northward upon the 
west or south-bound track was an act of negligence, the court holds 
there was no error in permitting the existence of the custom of run- 
ning all north-bound cars on the east track and all south-bound cars 
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on the west track to be proved. It says that the existence of the 
custom entered into the consideration of the question whether the 
motorman was in the exercise of ordinary care in propelling the car 
northward on the west track at such a rate of speed as 12 or 15 
miles per hour, and also bore upon the question of the carefulness or 
negligence of the bicyclist in leaving the space between the tracks 
and going upon the west track in order to be out of danger from a 
car moving northward. However, the court holds that an instruction 
was erroneous from which the jury might understand that the bi- 
cyclist had a right to rely upon the continued observance by the 
company of what it was contended he understood to be a fixed and 
established custom, and that, if he did rely thereon, it should be 
deemed, as a matter of law, that he had exercised ordinary care. It 
says that it was the province of the jury to determine whether he 
had exercised ordinary care for his own safety. If ordinary pru- 
dence would have dictated something more should have been done 
than merely to rely upon the observance of what he may have under- 
stood to be a universal custom governing north-bound cars, then 
reliance alone upon such presumption would not avail to relieve from 
the imputation of contributory negligence. 



ILLINOIS STATUTE CONSTRUED TO CONFER NO AU- 
THORITY TO GRANT FRANCHISES TO INDIVIDUALS 
—FRANCHISE DEFINED. 

Goddard vs. Chicago & Northwestern Railway Co. (III.), 66 N. E. 
Rep. 1066. Apr. 24, 1903. 

The Illinois act in regard to street railroads, approved March 7, 
1899, provides "that any company which has been or shall be in- 
corporated under the general laws of this state for the purpose of 
constructing, maintaining or operating any horse, dummy or street 
railroad or tramway, * * * may, subject to the provisions con- 
tained in this act, locate and construct its road upon and over any 
street," etc. Section 3 provides that "no such company" shall have 
the right to locate or construct its road upon or along any street, 
etc., in any incorporated city, town or village without the consent 
of the corporate authorities, nor upon or along any road, etc., with- 
out any incorporated city, town or village, except upon the consent 
of the county board, etc. 

The supreme court of Illinois holds that this statute conferred 
upon the board of supervisors of a county no authority to grant to 
private individuals a right to construct and operate a street railway 
in the highway. It says that if the act should be extended beyond 
its terms, so as to embrace individuals, it would extend to them 
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:he right to exercise the sovereign power of eminent domain tor 
;he purposes of their street railways, and statutes conferring such 
powers are to be construed strictly. The question was not whether 
1 natural person, if the law so provided, might acquire a right of 
way, exercise the right of eminent domain, and enjoy the fran- 
:hise to operate a street raiWay, but whether the law did so provide. 
The legislature had power to limit the authority of the county board 
:o grant a license to incorporated companies created under the gen- 
eral laws of the state for. the purpose of constructing and operating 
street railways, and it is not material what reason existed for pre- 
scribing the limit. It was a case for the exercise of the legislative 
judgment, with which the court is not concerned. 

Furthermore, the court holds that the operation of a street rail- 
way is not one of the ordinary avocations to which the constitutional 
provisions securing to every individual the right to choose his own 
jccupation, to pursue any ordinary calling or trade, and to acquire, 
Jiold, and sell property, apply. It is a special privilege conferred 
by the government, which does not belong to citizens of the country 
generally, by common right. The right to operate a street railway 
ind collect fares for carrying passengers, and the power to exercise 
the right of eminent domain, are franchises. A franchise is a 
special privilege conferred by grant from the sovereign power, not 
belonging to the citizen of common right. It must be derived from 
the laws of the slate, and emanate from the sovereign power, and it 
:annot be exercised by an individual on his own lands without the 
:onsent of the state. 



DUTY TO EMPLOYES OF TELEPHONE COMPANIES AND 
TO OTHERS TO INSULATE SPAN WIRES, DETECT 
AND REMEDY LEAKAGES— FREQUENT INSPECTIONS 
NO DEFENSE^PRIMARY OBJECT OF INSULATION- 
ENGAGING IN DANGEROUS OCCUPATION NOT CON- 
TRIBUTORY NEGLIGENCE. 

Potts vs. Shreveport Belt Railway Co. (La.), 34 So. Rep. 103. Feb. 
2, 1903. Rehearing denied Apr. 13, 1903. 
An employe of a telephone corripany, who was the foreman of a 
ine gang engaged at the time in stringing wires, received a fatal 
shock from the telephone wire which he was stringing coming in 
:ontact with an uninsulated span wire of the railway company 
through an assistant stumbling, letting the wire slack. But the 
supreme court of Louisiana holds that the fact that he knew there 
(vas, at that point, leakage from the trolley wire to the span wire, 
ind yet continued working there, was not, of itself, negligence bar- 
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ring recovery. He could still work there notwithstanding knowledge 
of the "hot" span wire, and would not be chargeable with negligence 
unless he failed to take due precaution and exercise due care to 
shield himself from harm. It is not of itself contributory negligence 
to engage in a dangerous occupation. Where a person is employed in 
the presence of a known danger, to constitute contributory negligence 
it must be shown that he voluntarily and unnecessarily exposed 
himself to the danger. 

A company maintaining electrical wires over which a high volt- 
age of electricity is conveyed, rendering them highly dangerous to 
others, is under the duty of using the necessary care and prudence at 
places where others may have the right to go either for work or 
pleasure, to prevent injury. It is the duty of the company under such 
conditions to keep its wires perfectly insulated, and it must exercise 
the utmost care to maintain them in this condition at such places. 
And a company maintaining such wires must see to it that its lines 
are safe for those who by their occupation are brought in close 
proximity to them. It must see to it tliat its wires are perfectly 
insulated, and kept so, or else it must provide adequate guard wires 
or other sufficient safety appliances, as means of protection against 
the dangerous wires. In the instant case the fact of the span 
wire being heavily charged by leakage from the trolley wire sub- 
jected the workman to greater risks than those which belong to the 
employment he was engaged in. For this the railway company 
must be held liable under the circumstances disclosed. 

The fact that frequent inspections of the line were made to ascer- 
tain the condition of the wires and remedy defective insulation, did 
not relieve the company of liability. If the span wire had become . 
dangerously charged with the electrical current, the company's in- 
spection should have been thorough enough to have detected it. It 
was the company's business to know the dangerous defects in or 
along its lines, and, knowing, to safeguard the same. Using an 
agency of such subtle and dangerous power as electricity, the burden 
of the utmost care and vigilance to keep all wires connected with 
the trolley perfectly insulated was upon the company. 

The current should be confined to the trolley wire. Had this been 
done and the employes of the telephone company had been so care- 
less as to get the wires they were stringing mixed up with the 
trolley wire and injury or death resulted, there could be no recovery. 
But it is different as regards the span wires suspending the trolley. 
It is the duty of the car company to keep these immune from elec- 
trical contagion, free from dangerous and deadly electrical energy. 
Such is intended to be and should be their usual condition. When it 
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is otherwise and injury or death ensues to those who have not ac- 
cepted such risks, owners of the offending wire must stand the re- 
sponsibility. Courts of justice will not consider it the primary object 
of insulating span wires to keep unimpaired the efficiency of the 
power which drives the cars where danger to humanity lurks in 
span wires. They will consider the primary object of the insulation 
to be to obviate such danger, and the efficient propulsion of the 
cars a secondary object. 



LIABILITY FOR INJURY TO EMPLOYE RIDING HOME ON 
PASS DUE TO OPENED SWITCH— MAINTAINING ■ 
FULL SPEED— DIVIDED OPINION ON DUTY TO 
PLACE TARGET OR LIGHT ON SWITCH. 
Noe vs. Rapid Railway Co. (Mich.), 94 N. W. Rep. 743. May 12, 
1903. * 
An employe, who had been engaged with others in constructing 
an addition to a power house, while riding home from his work on 
one of the company's regular employe passes was injured by the 
car being wrecked at a switch which was thrown open by some one, 
though whether by a malicious person or the act of children was not 
determined. The supreme court of Michigan holds that there was 
a case for the jury, and affirms a judgment for damages. The 
negligence charged was failure to have a light or target at the 
switch, failure to keep the switch locked, and failure to provide for 
slowing up the car at that point. 

The court says that the fault, if any, was not that of the motor- 
man, if conceded to be a fellow-servant, but was in not providing 
a safe system in running the cars, as the motorman was quite within 
his orders in running the train at full speed in disregard of this 
switch. The fault, then, if there was a fault, was the fault of the 
master — the company. As to the contention that the employe had 
assumed the risk of these appliances, the court says that he had 
no duty which would bring to his attention the defects complained 
of. His work was performed at a distance from the switch, and 
no notice of the defects would come to him through his work, as 
his duties had no relation to the track. He simply rode over the 
track, as did any other passenger. 

It was contended that the testimony showed that target lights 
and locks were not used in street or electric railway lines, and that, 
if the company had shown that it had observed the same care that 
other electric railways had exercised, this must be held to be due 
care. Two members of the court. Justices Montgomery and Moore, 
say that if it be assumed that it is not negligent to conduct a busi- 
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ness in the usual manner (as to which, see Railway Company vs. 
Judson, 34 Mich. 507). it remains to consider what shall furnish 
the standard. Can the defendant company neglect precautions which 
are taken by steam railroads against the same character of disaster 
as the defendant is called upon to guard against? We think not. 
It can make no difference whether the force which propels a car 
freighted with human beings and going at a rate of 35 or 40 miles 
an hour, is propelled by one power or another. A misplaced switch 
is as sure to result in serious damage in one case as in the other. 
The question, more properly, is, what has human foresight pro- 
vided as a safeguard against such a disaster? And common prudence 
would suggest an investigation into the methods of such business 
as involved such contingencies as confront the operating company. 
Justice Carpenter says, in concurring in the result for the other 
reasons stated in the opinion, that he doubts the right of t|je jury to 
find that a street railway company is under an obligation to place a 
target or light, which may possibly be an obstruction to travel, in 
the public highway. Hooker, C. J., and Grant, J., dissent; the 
former writing a dissenting opinion, concurred in by the latter. 



DUTY TO ASCERTAIN AND REMOVE CAUSES WHICH 
MIGHT DERAIL CARS. 

Louisville Railway Co. vs. Hartlege (Ky.), 74 S. W. Rep. 742. 
June 4, 1903. "Not to be officially reported." 
The law requires carriers of passengers by rail, the court of ap- 
peals of Kentucky holds, to know, or exercise, the highest degree of 
care consistent with the proper and prudent conduct of their busi- 
ness to ascertain, and remove, causes which might derail their cars 
and injure their passengers. 



DUTY OF MOTORMAN IN CHARGE OF CAR TO LISTEN 
FOR SIGNALS TO STOP— EVIDENCE OF MOTORMAN 
BEING ANGRY WITH PASSENGER ADMISSIBLE. 

Fuller vs. Denison & Sherman Railway Co. (Tex. Civ. App.), 74 
S. W. Rep. 940. May 2, 1903. May 30, 1903. 
Where there was no conductor on a car, but the motorman was 
in charge, the court of civil appeals of Texas holds that it was the 
duty of the motorman to use reasonable care in listening for the 
usual signal to stop the car and give passengers an opportunity to 
alight, and his failure to perform this duty would constitute negli- 
gence. It also holds that testimony as to the motorman demanding 
fare from the passenger after it had been paid and getting angry 
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with him was relevant, as tending to show that there was ground 
for the passenger's belief that the motorman would carry him down- 
town unless he got off at the time he did, while the car was in 
motion, the company having pleaded that he was guilty of con- 
tributory negligence in leaving the car at the time and in the 
manner he did. 



REQUIRING SEPARATE ACCOMMODATIONS FOR WHITE 
AND COLORED PASSENGERS. 

State vs. Pearson (La.), 34 So. Rep. 575. Mar. 16, 1903. Rehear- 
ing denied May 14, 1903. 
The supreme court of Louisiana holds that it was competent for 
the general assembly to require street railway companies to provide 
separate but equal accommodations for white and colored passen- 
gers using their cars,- and to enforce same by penalties imposed 
upon the officers of such companies in case of their neglect of this 
legal duty. 



RISK OF FALLING ACCOUNT OF WEAKNESS OF OLD 
POLES ASSUMED BY LINEMAN— NO DUTY OF IN- 
SPECTION ON COMPANY. 

Kellogg vs. Denver City Tramway Co. (Colo. App.), 72 Pac. Rep. 
6og. May 11, 1903. 
The risk of falling on account of the weakness of old poles, the 
court of appeals of Colorado holds, was a risk of the business, which 
the plaintiff assumed by his contract to work as a lineman for the 
defendant; and, as between the plaintiff and the defendant, the 
defendant was under no obligation to inspect the poles to see 
whether they were decayed and unsafe. 



MUNICIPALITY CANNOT QUESTION VALIDITY OF 
LEASE BY COMPANY AUTHORIZED TO LAY TRACKS 
WITHOUT ITS CONSENT. 

Minersville Borough vs. Schuylkill Electric Railway Co. (Pa.), 54 
Atl. Rep. 1053. Apr. 20, 1903. 
Where a railway company was chartered by act of assembly and 
had the right to lay its tracks in the borough without municipal 
consent, the supreme court of Pennsylvania holds that the question 
of whether it and a company which had been using its tracks by 
agreement had exceeded their powers in entering into an agreement 
for the use or lease of the tracks could be raised only by the com- 
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monwealth. In other words, it says that it was properly held that 
whether any of the above companies exceeded their lawful authority 
by becoming a party to the contracts entered into was a question 
of excessive exercise of power by a corporation, for which it was 
amenable to the commonwealth, but not to a private suitor or 
another corporation, unless such suitor had sustained a private 
injury, or such corporation had had its rights and franchises in- 
vaded; and that this plaintiff had not sustained such injury. 



STEPPING FROM BEHIND OBSTACLE ONTO TRACK- 
DOCTRINE OF PRESUMPTION FROM INSTINCT OF 
SELF-PRESERVATION. 

Ames vs. Waterloo & C. F. Rapid Transit Co. (la.), 95 N. W. Rep. 
161. May 25, 1903. 
Where five or six covered wagons, described as "movers' wag- 
ons," followed one after the other close to the street railway track, 
and a man stepped from behind the last of the wagons toward the 
track, without taking any precaution whatever to anticipate or avoid 
the danger incident to his own act, and was struck by a car, the 
supreme court of Iowa holds that he was conclusively guilty of 
negligence. It says that had there been no evidence whatever as 
to the circumstances surrounding him at the time his injury was 
received, or as to how the accident occurred, the presumption would 
have been entertained that, prompted by the instinct of self-preserva- 
tion, he was taking reasonable precautions for his own safety. But 
several witnesses saw him just as he stepped forward' from behind 
the moving wagon and was struck by the car, and the fact that 
there was such evidence as to what occurred prevented the pre- 
sumption which would otherwise have been drawn from the instinct 
of self-preservation from being entertained. In other words, where 
there is direct evidence as to the circumstances of the accident the 
presumption is not to be entertained. 



INSUFFICIENT LOCATION OF RAILWAY TO GIVE AU- 
THORITY FOR OCCUPATION OF STREET FOR CON- 
STRUCTION PURPOSES. 

Lenoix vs. Dover, Somersworth & Rochester Street Railway (N. 
H.), 54 Atl. Rep. 1022. Feb. S, 1903. 
Where a company's charter required that the questions of whether 
the public good required the construction of the railway upon a 
particular street, and, if so, where upon the street, should be deter- 
mined "in like manner as highways are laid out," and one of the 
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provisions as to the laying out of highways was that the selectmen 
should make their decision in writing, and cause the same to be 
recorded, which decision should be of no force until this was done, 
the supreme court of New Hampshire holds that the requirements 
of the charter had not been complied with, and the company was 
not authorized to occupy the street for construction purposes, the 
vote of the selectmen or corresponding municipal authority of the 
city in terms having granted nothing more than a "general location," 
while the subsequent votes and conduct of the city council showed 
conclusively that there was no location or record thereof, within 
the meaning of the statute, until long after the time in question, 
when the plaintiff was injured. 



SALE TO ANOTHER COMPANY PARTLY FOR BENEFIT 
OF DIRECTORS FRAUDULENT AND VOID AS 
AGAINST CREDITORS— PRESIDENT TAKING BONUS 
HOLDS SAME IN TRUST— PROVISION AGAINST 
CONSOLIDATION OF COMPETING RAILROADS NOT 
APPLICABLE TO STREET RAILWAYS. 
Scott vs., Farmers' & Merchants' National Bank (Tex.), 75 S. W. 
Rep., 7. June 15, 1903. 
It appearing that the directors of a street railway company, or 
at least some of them, owned lands near the terminus of the rail- 
way, and that a part of the consideration of the sale of the com- 
pany to another company was the promise on the part of the pur- 
chaser to operate a street railway to that point for the term of five 
years, and it further appearing that this stipulation was made for 
the benefit of the directors of the first company, which was at the 
time insolvent, the supreme court of Texas holds that the convey- 
ance was fraudulent and void as against the creditors of the first 
company. 

If the president of a company, who was also its promoter, with- 
out salary or other compensation, rendered services in the ad- 
vancement of the enterprise, and if he furnished his own money to 
construct the road, the court says that this may have entitled him 
to compensation by the company, but it did not entitle him to take 
and hold the property of the corporation as his own, unless au- 
thorized to do so by the corporation itself. And it holds that where 
he took title to property the consideration for the conveyance of 
which was the construction and operation of the railway he held it 
in trust for the company. 

Section s of article 10 of the constitution of Texas, which pro- 
vides that no railroad or other corporation, or the lessees, purchas- 
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ers or managers of any railroad corporation, shall consolidate the 
stock, property or franchises of such corporation with, or lease or 
purchase the works or franchises of, or in any way control any 
railroad corporation owning or having under its control a parallel 
or competing line, etc., the court is of the opinion applies to rail- 
roads proper, and not to street railways. It says that section 7 of 
that articles does apply to street railways, and there they are spe- 
cifically named. Ordinarily, when we speak of a "railroad," we 
mean a railroad over which freight and passengers are transported 
from one town or city to another; when we speak of those roads on 
which passengers are transported over the streets of a town or 
city, we call them "street railways." 



RULES FOR ASSESSING A COMPANY'S REAL ESTATE 
FOR PAVING. 

Chicago Union Traction Co. vs. City of Chicago (111.), il^ N. E. Rep., 
383. April 24, 1903. Rehearing denied June 5, 1903. 
The position was recognized in this case as being correct that cer- 
tain lots, parts of lots, and blocks owned by the company, against 
which it was asked that a special assessment for paving be confirmed, 
were held »nd owned by the company only for railroad purposes and 
uses, and that the company could not lawfully apply said property to 
any other use or purpose than such as was necessary to the operation 
and maintenance of its railway, and that, in this view, on the ques- 
tion of whether the property had been assessed more than it would be 
benefited by the proposed improvement the evidence should be con- 
fined to the proof of benefit which the improvement would confer to 
the property for the special use to which it was restricted. But as to 
lots which the company had leased out for manufacturing purposes 
the supreme court of Illinois holds that evidence of benefits not based 
on the restricted or limited use of the property by the company was 
correctly admitted. The leases contained clauses authorizing the 
company to cancel them upon six months' notice, but the court is 
unable to see that the right to so cancel the leases established that 
the property was only temporarily devoted to private business uses 
and purposes. Land taken in satisfaction of debts due a corpora- 
tion, or held in violation of law, not for corporate use, the court 
says, may be benefited by an improvement, and, if so, should be 
required to bear its ratable burden of making the improvement. 
Furthermore, in arriving at an opinion as to the benefits which 
would accrue to the company's property by the construction of the 
proposed pavement, the court holds that there was no error in ad- 



STREET RAILWAY LAW. 79 

mitting testimony as to the benefit which would accrue from en- 
abling the firemen of the city, with their engines, to more speedily 
reach the hydrant or fire plug in front of the company's car barn. 



DUTY OF DEAF PERSON WALKING ON TRACK TO LOOK 
BACK— RIGHT OF MOTORMAN TO ASSUME THAT 
PERSON ON TRACK WILL HEAR WARNING BELL 
AND STEP ASIDE— DUTY TO PERSON OBLIVIOUS OF 
DANGER OR UNABLE TO SAVE HIMSELF. 

Shanks vs. Springfield Traction Co. (Mo. App.), 74 S. W. Rep. 
386. Apr. 28, 1903. 

The court of appeals at St. Louis, Mo., says that the plaintiff was 
undoubtedly guilty of negligence in walking on the car track, when 
he was deaf, without looking back frequently to see if a car was 
coming; but, in view of the recent decisions on the last-chance 
doctrine, it was for the jury to say whether the motorman dis- 
cerned that the plaintiff was likely to remain on the track, and in 
danger of being run over, soon enough to stop the car before it 
overtook him. 

Ordinarily a motorman or locomotive engineer is justified in 
assuming that a person on a railway track will hear a warning bell 
or whistle, and step aside in time to escape harm from an approach- 
ing car or train. But measures must be taken to save an individual 
in that situation as soon as his behavior or any other circumstance 
signifies that he is oblivious of the danger, and cannot be aroused 
in time to save himself, or that he is conscious of the danger, but 
unable to save himself. As to just when it becomes the duty of a 
motorman or engineer to begin to put his car or engine under con- 
trol, is the essential question in every such case, and is commonly 
one for the jury to answer, as is the further question of whether 
that duty was performed with reasonable diligence. 



INJURY TO BOY RIDING ON SIDE STEPS OF FREIGHT 
CAR' ON TRACK CLOSE TO STREET RAILWAY— FAIL- 
URE OF MOTORMAN CONFRONTED BY SUDDEN 
DANGER TO FOLLOW WISEST COURSE. 

Ackerman vs. Union Traction Co. (Pa.), 55 Atl. Rep. 16. May 4, 
1903. 
A motorman as soon as he saw a boy riding on the side steps 
of a freight car, where the tracks of the two roads were parallel and 
so close that there was a space of only a few inches between the 
sides of the cars as they passed, called to the boy and made gestures 



80 STREET RAILWAY LAW. 

to indicate that he should jump off the step, or climb on the 
bumper at the end of the car, which was one foot from the step. 
This warning was disregarded. The boy attempted to avoid injury 
by straightening his body and keeping close to the side of the car. 
He was struck on the shoulder, thrown to the narrow space be- 
tween the tracks, and injured by the wheels of both cars. In this 
situation the supreme court of Pennsylvania finds nothing from 
which negligence on the part of the motorman could fairly be in- 
ferred. It says that he first saw the boy when the distance between 
them was 150 feet, and they were approaching each other at the 
rate of at least 15 or 20 miles an hour. With a clear understand- 
ing that the boy would be injured unless he got out of the way of 
the electric car, the motorman called and motioned to him to jump 
off or climb on the bumper. Possibly, under the circumstances, it 
would have been better to stop the car, and thus lessen the injury, 
than attempt to avert it altogether; but, since he was confronted 
by a sudden and unexpected danger, and had but a moment in which 
to act, the motorman could not be held liable for failure to see and 
follow what might appear on reflection to have been the wiser course. 



SUSPENSION OF OPERATION OF FENDER LAW BY COM- 
MISSION INVALID— FAILURE TO PROVIDE FENDERS 
OR OTHER VIOLATION OF STATUTE OR ORDINANCE 
EVIDENCE OF NEGLIGENCE. 

Henderson vs. Durham Traction Co. (N. C), 44 S. E. Rep., 598. 
June 6, 1903. 
Conceding for the purpose of this opinion, only, that the portion of 
the North Carolina act of 1901 requiring fenders which authorizes the 
state corporation commission to^ make exemptions from the provi- 
sions thereof in such cases as in their judgment the enforcement of 
the same is unnecessary is constitutional, the supreme court of North 
Carolina says that it thinks, by a proper construction, the extent of 
the power conferred upon the commission is one of exemption, and 
not of suspension, and that an order exempting all street railway 
companies from the provisions of the act as to fenders, until other- 
wise ordered by the commission, operated, if valid, to suspend the 
statute, and exceeded the power conferred by the statute, and was 
therefore invalid. This left the act in force, and the duty of the 
street railway companies to provide fenders as prescribed by the 
act. The failure to do so, the court goes on to say, was evidence 
proper to be submitted to the jury upon the question of negligence, 
and as to the proximate cause of the injury. If the jury should so 
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find, as a fact, that the failure to have the fender was the proximate 
cause of the injury (that is to say, that the plaintiff would not have 
been injured if the defendant had provided its cars with fenders), 
and that the plaintiff was guilty of contributory negligence, or, if 
guilty, that the defendant had the last clear chance to prevent the in- 
jury, the plaintiff would be entitled to recover. After a careful exam- 
ination of a number of authorities, the court is of the opinion that 
the sound doctrine is that a violation of the public statute or a city 
ordinance is evidence of negligence, to be submitted to the jury. 



DUTY TO CHECK SPEED OR STOP CAR TO PREVENT 
COLLISION WITH PERSON ON OR NEAR TRACK- 
LIMIT TO RAPID-TRANSIT RIGHTS OF PUBLIC. 

Schafstette vs. St. Louis & Meramec River Railroad Co. (Mo.), 
74 S. W. Rep., 826. April i, 1903. Rehearing denied May 27, 
1903. 

It is true, the supreme court of Missouri, division No. i, says, 
that street cars are not compelled to check up every time a person 
approaches a track, but it is equally true that if a person is on or 
so near a track that a car cannot pass without a collision, and the 
operative of the car sees, or by the exercise of ordinary care can 
see, the condition of danger of such person, it is his duty to check 
the speed ef the car, or even to stop the car entirely, to prevent in- 
jury to the person. This duty is just the same as between street 
cars and a citizen as it is between any two citizens when using a 
street. 

The traveling public has no right to demand such rapid transit 
on streets of a city as to amount to negligence in the running of 
the car. The citizen who is not in such a hurry, but is exercising 
ordinary care while upon the street, has rights that are just as 
sacred in the eye of the law as those of the hurrying crowds who 
demand such rapid transit, and if a street car company heeds the 
demands of the latter class, and thereby negligently injures the 
former, it must stand the consequences. 

It is not true, as a matter of law, and prima facie cannot be true 
as a matter of fact, the court more specifically holds, that it is 
negligence for a citizen to cross or drive upon and along a street 
car track when a street car is 500 feet away, although it may be 
coming in the same direction, and running at the speed of S, 10, or 
even more miles an hour, when the track is straight, and the oper- 
ative of the car can easily and plainly see that such person is in 
such a position. In such case, particularly where the citizen turns 
onto the track and drives upon or close to it, with his back to the 
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approaching car, it is the duty of the operative to check the car 
and avoid the accident, and if a collision occurs it is prima facie, 
if not altogether, owing to the negligence of the operative of the 



NEGLIGENCE IN RIDING ON PLATFORM OF INTERUR- 
BAN CAR IN OPEN COUNTRY SAME AS ON STEAM 
RAILROAD— NO' RECOVERY IN CASE OF DERAIL- 
MENT—RULE NOT ALLOWING PASSENGERS ON 
PLATFORM REASONABLE— NO LIABILITY FOR IN- 
JURY TO PASSENGER PURPOSELY VIOLATING 
RULE. 
Cincinnati, Lawrenceburg & Aurora Electric Street Railroad Co. 
vs. Lohe (Ohio), 67 N. E. Rep. 161. Mar. 2, 1903. 
The law of negligence, or, rather, of contributory negligence, of 
one riding upon a platform of a street railroad car, the supreme 
court of Ohio says, is not the same as of one riding upon the plat- 
form of a steam railroad car. An interurban electric railroad is 
classed as a street railroad by the statutes of Ohio. It seems 
reasonably clear that, while operating the cars of an interurban rail- 
road within a municipality, the regulations and powers of a street 
railroad company are applicable; but when it comes to running 
cars of such railroads in the open country, upon a track substan- 
tially the same as the track of a steam railroad, and at a high rate 
of speed, it would seem that the same rules as to negligence and 
contributory negligence should prevail as are applicable to steam 
railroads, and that a passenger standing upon the platform of an 
interurban car in the open country should be held to the same 
rules as if he were standing on the platform of a steam car. The 
danger is the same in either case, and where there is no difference 
in danger there should be no difference in the care required, nor in 
the rights and liabilities flowing from the neglect to observe the 
proper care. 

So the court holds that while interurban electric railroad com- 
panies are subject to the same regulations and have all the powers 
of street railroad companies, so far as applicable, the law of negli- 
gence governing the standing on a platform of a moving street 
car in a municipality is not applicable to the case of standing on 
such platform of a moving interurban car in the open country. The 
law of negligence governing the standing on a platform of a mov- 
ing interurban car outside of a municipality is the same as in the 
case of steam cars; and where a rule of the company prohibits pas- 
sengers from standing on the platform, and notice thereof is prop- 
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erly posted, or where the passengers, upon request, refuse to enter 
the car, there being in either case vacant seats, they remain on the 
platform at their peril. 

Again, the court says that for an injury received by a passenger 
on a steam railroad by reason of a collision or derailment while 
standing upon the platform, in violation of the known rules of the 
company, there being vacant seats in the car, there can be no re- 
covery against the railroad company. The authorities as to this 
seem to be uniform. In the present case the passenger was ordered 
into the car by the conductor, and requested to go in by the as- 
sistant conductor; there were vacant seats inside; a sign was up, 
"Passengers not allowed on the platform;" and yet he remained on 
the platform because he wanted to smoke a cigar. He remained 
there at his peril, and, even though the company may have been 
negligent in not preventing a derailment, he was also negligent 
in standing upon the platform. Those inside the car escaped with- 
out injury, and, if he had gone inside when ordered to do so, the 
presumption was that he, too, would have escaped. It was a case 
where it required the negligence of both himself and the company 
to bring about the disaster, and, where the injury is brought about 
by the combined negligence of both, both are without remedy. 

Another reason why there could be no recovery in this case 
upon the facts appearing in the record, the court says, was that 
the action was for a violation of the contract of safe carriage, and 
such a contract has implied therein that the passenger will obey 
the reasonable rules of the carrier. The rule against standing on 
the platform was a reasonable one, and this the passenger delib- 
erately, persistently, and purposely violated, and that violation aided 
in causing the injury of which complaint was made. Having him- 
self first violated the contract, and that violation having brought 
about the injury, he had no cause of action against the company for 
violating a contract by the terms of which he first refused to be 
bound. 



DUTY OF CONDUCTOR GETTING ON MOVING CAR TO 

AVOID COMING IN CONTACT WITH PASSENGER ON 

STEPS. 

Fleming vs. St. Louis & Suburban Railway Co. (Mo. App.), 74 S. W. 

Rep. 382. Mar. 3, 1903. Rehearing denied April 28, 1903. 

The evidence for the plaintiff tended to show that when a car on 

which he was a passenger reached a railroad crossing it stopped 

about a minute, at a point where cars going in that direction always 

stopped, where there was a platform and where passengers regularly 
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got on and off the cars, and that on this occasion a number of people 
got off, and he was in the act of getting off, when the car was 
started up with a jerk and moved ahead rapidly, in consequence of 
which he concluded to wait until the railroad tracks were passed be- 
fore getting off, and remained on the steps of the platform, holding to 
the car, when, as the car was passing over the railroad tracks, the 
conductor who had gone ahead at the crossing and signaled the mo- 
torman, boarded the car at the rear platform, and in doing so col- 
lided with the plaintiff, and his legs became entangled with those of 
the plaintiff, causing the latter to be thrown to the ground and in- 
jured. The court of appeals at St. Louis, Mo., holds that the jury 
would have been warranted in finding the conductor guilty of negli- 
gence from the circumstance that in getting on the car he both 
struck the plaintiff and so interfered with his footing on the steps as 
to throw him to the ground. It says that the plaintiff's position on 
the steps of the rear platform while the car was moving rapidly was 
perilous. His position was seen by the conductor, and it was negli- 
gence in him to increase the plaintiff's peril by coming in contact 
with him as he mounted the steps. His duty was to avoid contact 
with the plaintiff, and, if he could not mount the steps without collid- 
ing with the plaintiff, then he should have remained off the car, or 
boarded it at some other place of ingress. 



LIABILITY FOR INJURY TO PASSENGER FROM ROTTEN 
PLANK IN PLATFORM BUILT BY THIRD PARTIES- 
ONE MAY ASSUME OFFICIALS HAVE TAKEN PRE- 
CAUTIONS TO INSURE SAFETY— BURDEN OF PROOF 
WHERE INJURY OCCURS FROM BREAKING OF AP- 
PLIANCE—DUTY TO KNOW EFFECT OF TIME AND 
WEATHER ON APPLIANCES AND TO INSPECT AND 
RENEW_SAME. 

Leveret vs. Shreveport Belt Railway Co. (La.), 34 So. Rep., 579. 
April 13, 10^3. Rehearing denied May 25, 1903. 
'''his action was brought to recover frotn the defendant, a street 
railway corporation, for injuries which the plaintiff sustained by the 
giving way of a rotten plank in a covered platform used as a station. 
This platform or pavilion was built by real estate agents interested 
in the sale of suburban property, and the railway company contended 
that it was therefore not liable for the injuries received. But the 
supreme court of Louisiana holds that parties embarking on or 
alighting from railway trains upon the invitation, express or implied, 
of its officials, are justified in acting upon the assumption that the 
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officials have taken proper precautions to insure their safety. Where 
an accident happens to a passenger by the breaking of one of the 
railway company's appliances, the burden is upon it to show affirma- 
tively a condition of things which would exonerate it from liability 
A railroad company is bound to know of the effect of time and 
weather upon its appliances. It should, by proper inspection, and 
timely changes and renewals, keep them safe. Even should a rail- 
way company be under no direct obligation to repair or keep fn good 
condition the bridges or streets along its line of way, it should avoid 
stopping its cars at places where it is not safe for passengers to em- 
bark or alight. It should either stop its cars short, or pass them be- 
yond the danger point. A railway company which uses as a station 
for embarking or disembarking its passengers a pavilion constructed 
upon a street, is liable to a passenger for inj uries received from the 
breaking of a rotten plank in the steps leading to the cars, whether 
the station was constructed by it or not. It is liable as a licensee. 



VALIDITY OF CONDITIONING GRANT ON BUILDING 
OF BRANCH— POWER TO IMPOSE REASONABLE 
CONDITIONS IMPLIED— DELAY IN COMMENCING 
PROCEEDINGS FOR FORFEITURE NO BAR THERETO. 

Minersville Borough vs. Schuylkill Electric Railway Co. (Pa.^, 54 
Atl. Rep., 1050. April 20, 1903. 

The grant of the right to the railway company to occupy a street 
was on condition that within one year the company should construct 
and operate a branch railway from such street. The ordinance 
contained the following provisions: "The right above granted to 
the said company to construct and lay a track on Sunbury street or 
maintain the same where already constructed shall be forfeited by 
said company and its successors unless a track is constructed, 
maintained and operated into and along Heckersville Valley to 
Scott's Store, in Qen Carbon, within one year of the acceptance 
of this ordinance by the Schuylkill Electric Railway Company." 
"All rights and franchises heretofore and hereby granted on any of 
the streets of said borough to said railway company shall be void 
unless the said company shall construct, maintain and operate a 
railway on Sunbury street and a branch into Heckersville Valley to 
Glen Carbon under the rights and franchises granted by the said 
borough." ' 

The supreme court of Pennsylvania holds that the condition im- 
posed by the ordinance was a reasonable one. It says that this 
condition was expressly accepted by the railway company, and it 
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became a contract between the parties, by which the right to occupy 
the street was regulated, and it was binding upon the defendants. 
The power of the borough to give or refuse consent to the occupa- 
tion of its streets was unqualified, and the power to impose rea- 
sonable conditions was necessarily implied. The company having 
failed, without adequate reason, to perform a condition on which 
the grant was made, the court affirms a decree declaring the right 
to use the street forfeited, etc., with leave to the court of common 
pleas to fix such a time for the removal of the tracks of the rail- 
way company, and the restoration of the street to the condition it 
was in before they were laid, as, under the circumstances, might 
be deemed reasonable and just. The officers of the borough having 
given notice that they would insist upon the building of the branch 
road, the supreme court holds that delay in commencing proceed- 
ings was indulgence, only, which led to no prejudicial change in the 
situation, and did not give rise to an estoppel. 



CUTTING OFF ACCESS TO PRIVATE PROPERTY BY 
RAISING TRACKS ABOVE GRADE OF HIGHWAY- 
MEASURE OF DAMAGES— ABUTTER'S RIGHT OF AC- 
CESS TO PROPERTY INVIOLABLE. 
Farrar vs. Midland Electric Railway Co. (Mo. App.), 74 S. W. 
Rep., 500. May 12, 1903. 

The plaintiff alleged that subsequent to the time that he became 
the owner of certain real estate the defendant constructed and then 
maintained a street railway along the full frontage of his prop- 
erty, with the track and roadbed frorn four to six feet higher than 
the grade of the highway, and located on the side immediately ad- 
joining the sidewalk line in front of his property, to the deterioration 
in value of the property, by obstructing ingress to and egress from 
it. The court of appeals at St. Louis, Mo., holds that the fact that 
the defendant's predecessor had constructed originally a track on 
the grade of the highway, which the defendant raised, and there- 
from operated its railroad above the grade, did not require the plain- 
tiff to aver that such latter work was a reconstruction or a change 
of a prior existing grade of its roadbed and track thereon; nor, in 
the absence of such allegations, was there any departure from the 
cause of action pleaded in the testimony that the defendant had 
constructed and then maintained its railway by elevating the road- 
bed above the established grade in the manner described. 

The true measure of damages was clearly expressed in the in- 
structions as the difference between the fair market value of the 
property immediately before the tracks of the railway were so 
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raised, elevated, and maintained, and its fair market value aftei 
such tracks were so changed. Testimony, sought to be elicited bj 
expressions of judgment by witnesses, real estate experts, of the 
probable value of the property without any railroad, was not ad- 
missible. Such evidence related to no issue presented, and anj 
benefit from the railroad to the property involved was a genera 
benefit common to all other property in the vicinity, which coulc 
not be deducted from the damages thereto; and no special benefit tc 
the property affected was claimed or shown. 

The right of the plaintiff, as an owner of property abutting or 
the public highway, to have free and undisturbed access to hii 
property over the adjacent highway, was as inviolable and as sacrec 
as his right to the property itself. The use of the adjoining highwa} 
was a property right of which he could not be deprived withoul 
just compensation. Although the defendant or its predecessor hac 
received authority from the county court to locate and build its 
track on the highway, yet if, in constructing its roadbed thereon ir 
front of the plaintiff's property, by making its roadbed and the 
grade of its track above the grade or level of the public thorough- 
fare, it impaired the usefulness of the highway to the plaintiff': 
ground by interfering with access thereto, the defendant was re 
sponsible for the loss to the plaintiff in the diminished value of hii 
property. 



PASSENGER ALIGHTING FROM CAR AT ONCE BE- 
COMES TRAVELER ON PUBLIC THOROUGHFARE- 
CARE REQUIRED IN PASSING BEHIND CAR ANE 
OVER OTHER TRACK— DUTY OF LOOKING AND LIS- 
TENING. 
Indianapolis Street Railway Co. vs. Tenner (Ind. App.), 67 N. E 
Rep. 1044. June 25, 1903. 

The plaintiff on alighting from a car walked around the rear enc 
of it and started to cross the other track, when she was struck bj 
another car. The appellate court of Indiana, division No. 2, hold; 
that when she alighted from the car on which she had been riding 
she at once became a traveler upon a public thoroughfare, and as 
such the law cast upon her the responsibilities of her surround- 
ings and environments. In crossing over the street car tracks sc 
as to reach the sidewalk, where she desired to go," she was undei 
obligations to use ordinary car« and precaution for her own safety 
and such ordinary care and precaution must be measured by th< 
situation in which she was placed and the surroundings and con- 
ditions that confronted her. With knowledge of the manner ir 
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which cars were operated on the tracks, she was required, in the 
exercise of ordinary care for her own safety, to look and listen for 
approaching cars. To the extent that the car from which she 
alighted was an obstruction, shutting off her view of approaching 
cars, she was bound to use greater care than under ordinary cir- 
cumstance?. 



FAILURE OF PERSON IN VEHICLE TO LOOK AND LIS- 
TEN FOR CAR NOT NECESSARILY NEGLIGENCE. 

Memphis Street Railway Co. vs. Riddick (Tenn.), 75 S. W. Rep. 

924. June 9, 1903. 

The supreme court of Tennessee holds that it was not error to 
charge the jury that, while it is ordinarily the duty of a person 
traveling on the street in a vehicle to look and listen for the ap- 
proach of cars, yet this is not an absolute rule of law; but it is for 
the jury to say, in view of all the proof, whether the plaintiff was 
guilty of contributory negligence in failing to look and listen. 



ABUTTER CANNOT HAVE ORDINANCE SET ASIDE FOR 
INEXPEDIENCY, BUT IS ENTITI.ED TO COMPENSA- 
TION BEFORE CONSTRUCTION OF COMMERCIAL 
STREET RAILWAY. 

Lange vs. La Crosse & Eastern Railway Co. (Wis.), 95 N. W. Rep. 

952. July 3, 1903. 

An owner of land abutting on a street, the supreme court of 
Wisconsin holds, owns the fee to the center of the street subject 
only to the public easement. But he is not entitled to have an ordi- 
nance authorizing a commercial street railway company to con- 
struct and operate an electric railway in the street nullified and set 
aside on the mere ground of inexpediency or impropriety. He has, 
however, the right to compensation, as a condition precedent to the 
placing of such track, etc., in front of his premises. 



FRANCHISE REQUIREMENT AS TO FARE MAY HAVE 
EXTRATERRITORIAL EFFECT. 

Vining vs. Detroit, Ypsilanti, Ann Arbor & Jackson Railway, 

(Mich.), 95 N. W. Rep. 542. June 23, 1903. 

It being provided by a village franchise that the company should 
be entitled to charge at the rate of one and one-half cents per 
mile between any two points on its line between certain cities, the 
supreme court of Michigan holds that such provision could not be 
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evaded on the ground that to entorce it would be to give ths 
franchise extraterritorial effect and that such construction ought 
not to be given as to extend the force of the ordinance or franchise 
beyond the limits of the village. It holds the provision binding or 
the company. 



PROHIBITION AGAINST DIGGING ALONG EDGE OP 
HIGHWAY NO RESTRICTION ON CONSTRUCTION OP 
STREET RAILWAY THEREIN. 

Freud vs. Detroit & Pontiac Railway Co. (Mich.), 95 N. W. Rep. 

SS9. June 23, 1903. 

A statute prohibiting digging, plowing or scraping nearer thar 
within eight feet of the margin of the highway, without the consent 
of the owner of the premises adjacent thereto, which is a men 
limitation on the right of the overseer of highways to enter upor 
this eight-foot strip in building or improving the public highway 
the supreme court of Michigan holds, does not prohibit the con- 
struction of a street railway within eight feet of the margin of th< 
highway, the power to determine the location in a highway of th( 
tracks of a street railway company being vested in the townshij 
board, and not in the overseer of highways. 



A CITY MAY BIND ITSELF TO DO ALL PAVING EX 
TENDING TO THE REPAIRING OF THE FOUNDATIO^ 
UNDER A STREET RAILWAY. 

City of Detroit vs. Detroit United Railway (Mich.), 95, N. W. Rep 

736. June 30, 1903. 

The supreme court of Michigan does not agree with the conten 
tion that a city cannot bind itself by contract to do all the pavin; 
or repaving or repairing of the pavement in a street, covering thi 
foundation necessary for the support of a street railway track, al 
though the construction and use of a street railway requires ; 
heavier and stronger foundation than is required in the other por 
tions of the highway used by lighter vehicles. It says that the stree 
railway law does not in any way relieve the municipality from th( 
responsibility of maintaining the highways in a reasonably saf 
condition for public travel, and, as it cannot shift its liability to i 
railway company by contracting with it for the maintenance of th 
way, it would seem that it should be authorized, if it is not unide 
a legal obligation, to repair the way when out of repair, whateve 
the cause. The laws presuppose a highway maintained by the pub 
lie, and the court is of the opinion that it is not beyond" the au 
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thority of the public officers to build a highway that will support 
such traffic, even though it need a heavier pavement than ordinary 
traffic requires. It is also of the opinion that it cannot be said that 
the city engages in work of internal improvement by malting a 
contract whereby it shall construct and repair its highways and 
pavements, mstead of allowing the railroad company to interfere 
with them. 



INSUFFICIENT EVIDENCE OF AMOUNT OF PROFITS 
LOST BY SUSPENSION OF OPERATION OF ROAD. 

Bristol Belt Line Railway Co. vs. Bullock Electric Mfg. Co. (Va.), 

44 S. E. Rep. 892. June 25, 1903. 

The amount of loss of profits caused by the suspension of the 
operation of an electric railway for a time, the supreme court of 
appeals of Virginia holds, was not sufficiently shown by proof of the 
number of fares received on five consecutive days immediately 
preceding the suspension, and on eight consecutive days after the 
resumption of traffic, deducting from the estiiiKited gross receipts 
lost based thereon the cost of fuel and an estimate of the cost of 
the skilled labor employed. The court says that there are many 
other charges incident to the operation of an electric railway which 
must be deducted from the gross receipts in order to ascertain the 
profits in the business. 



INJURY TO PEDESTRIAN BETWEEN CARS ON CROSS- 
ING DUE TO LATERAL MOVEMENT OF ONE FROM 
CURVE— DUTY NOT TO PERMIT CARS TO MEET 
THERE. 

Schwartz vs. New Orleans & Carrollton Railroad Co. (La.), 34 So. 

Rep. 667. Nov. 17, 1902. Rehearing June 8, 1903. 

The act of the company in creating upon one of the most fre- 
quented crossings of the city of New Orleans an insidious danger, 
namely, from the lateral movement of a car on a curve at the 
crossing, where a person might find himself between such car and 
one passing on an adjoining track, the supreme court of Louisiana 
holds to constitute actionable negligence, when the company could 
have avoided creating such danger by not permitting the cars to 
pass each other upon the crossing. This danger, the court says, 
might have been avoided without material impairment of the effi- 
ciency of the service by simply not permitting the cars to meet on 
the crossing, and it was incumbent upon the company to do so. It 
should have known of this danger and guarded against it. 
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STATUTE AUTHORIZING RESERVATION OF SPACE FOl 
ELECTRIC RAILWAYS NEAR SIDE OF WAY NOT UN 
CONSTITUTIONAL AS IMPOSING AN ADDITIONAl 
SERVITUDE. 

Eustis vs. Milton Street Railway Co. (Mass.), 67, N. E. Rep. 66; 

June 18, 1903. 

Chapter 121 of the Massachusetts Statutes of 1895, which forbid 
the granting of any location for the track of any street railway i 
Milton, except in ways in which special space for the use of strec 
railways shall have been reserved prior to such location of track; 
and except within the limits of such reserved space, and whic 
further authorizes the selectmen of the town to lay out, and th 
town to accept and allow, such space for the use of street railway 
in any townway or highway heretofore or hereafter laid out withi 
the town, the supreme judicial court of Massachusetts holds is nc 
unconstitutional as purporting to authorize the imposition of- a 
additional servitude upon the land previously taken for streets an 
highways in Milton, without providing for compensation to th 
owners. The railway considered in this case was an electric stre< 
railway. 



SUFFICIENT COMPLIANCE WITH STATUTE GIVIN( 
RIGHT TO TAKE POSSESSION OF LAND NEEDED T( 
CROSS RAILROAD— RIGHT NOT SUSPENDED BY AF 
PEAL. 

Wabash Railroad Co. \s. Ft. Wayne & Southwestern Traction C( 

(Ind.), 67, N. E. Rep. 674. June S, I903- 

Interurban street railroad companies are expressly authorized b 
statutes in Indiana to construct their roads across any railroad i 
the state. When the proposed crossing is not within the limits c 
any street or highway, if the two corporations cannot agree upo 
the amount of compensation to be made therefor, or th 
manner of such crossing, the same must be ascertained and d< 
termined by commissioners to be appointed as is provided in th 
statute in respect to the taking of lands. In this case the filing c 
the instrument of appropriation in the office of the clerk of th 
proper court in which the land or interests to be appropriated wei 
situated, the notice thereof given by the traction company to th 
railroad company, the action of the court thereon in the appointmer 
of duly qualified appraisers, the award of the appraisers in writin 
assessing the amount of the damages sustained, and designating th 
manner of the crossing, and the payment by the traction compan 
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to the clerk for the use of the railroad company of the damages as- 
sessed, constituted, as the supreme court of Indiana thinks, a suffi- 
cient compliance with the statute under which the proceedings were 
taken, and authorized the traction comjiany to take possession of the 
strip of land designated in the instrument of appropriation for the 
purpose of constructing the crossing. Nor does it consider that 
this right was lost or suspended by reason of the exceptions and 
appeal by the senior corporation, or railroad company. 



STOPPING OF BICYCLIST IN FRONT OF A CAR WITH- 
OUT LOOKING BACK— MOTORMAN SHOULD WARN 
OF APPROACH OF CAR. 

Zolpher vs. Camden & Suburban Railway Co. (N. J.), 55 Atl. Rep. 

249. June 18, 1903. 

It is not necessarily negligent for a traveler upon a bicycle to 
stop upon the track in front of an approaching car, without look- 
ing behind" him, the court of errors and appeals of New Jersey 
holds, when the usual audible warning of the car's approach, by bell 
or gong, is not given by the motorman. In this case a bicyclist, 
who had been riding on the right-hand side of the street until be 
came to a pile of stones which obstructed his passage, turned onto 
the track, and, afterwards, on account of a high wind, had to g«t 
off his wheel, which he did without looking around. It was proven 
that he got safely on the track at least twelve feet in advance of the 
car. The court says he was not bound to look behind after he was 
fairly on the track. It then became the duty of the motorman to 
give warning, and to exercise reasonable care to avoid a collision. 



TURNING TO RIGHT ONTO ANOTHER TRACK OF VE- 
HICLE MEETING CAR. 

Adams vs. Camden & Suburban Railway Co. (N. J.), 55 Atl. Rep. 

254. June IS, 1903. 

It is not an act of negligence, per se (by itself), the court of 
errors and appeals of New Jersey holds, for the driver of a car- 
riage, whether of burden or pleasure, in passing over the public 
roads of the state where the track of any street railway company 
may be laid, when either met or overtaken by the cars of such com- 
pany, to keep to the right, upon other tracks of the company 
even though such carriage, by turning to the left, might have 
avoided both meeting, and being overtaken by the company's carsT 
Again, it holds that the defendant company was bound to take 
notice that the law required other carriages or vehicles using the 
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parts of the highway covered by its car tracks, upon meeting its 
cars coming from an opposite direction, to keep to the right, except 
it was perilous to do so, and to control its overtakmg cars, in 
anticipation that such other carriages might so turn upon its car 
tracks, in obedience to the law, at any instant. 



NO AUTHORITY TO CONDEMN LONGITUDINAL STRIPS 
OF RAILROAD RIGHT OF WAY. 

Indianapolis & Vincennes Railroad Co. vs. Indianapolis & Martins- 
ville Rapid Transit Co. (Ind. App.), d^j N. E. Rep. 1013. June 
25, 1903- 

The power to condemn land which has theretofore been ap- 
propriated to public use, the appellate court of Indiana holds, must 
be conferred by the legislature in express terms or by necessary 
implication. Under the Indiana act of 1901 the transit company 
was authorized "to construct its road upon or across any stream 
of water, water course, road, highway, railroad or canal, so as not 
to interfere with the free use of the same, which the route of its 
road shall intersect in such manner as to afford protection for life 
and property, but the corporation shall restore the stream or water 
course, road or highway, thus intersected, to its former state," etc. 
The right to cross intersecting highways and railroads thus in terms 
conferred by the language used, the court says, does not purport 
to authorize the appropriation of a railway right of way longitud- 
inally in whole or in part. Neither is such power conferred by nec- 
essary implication. Wherefore, the transit company, it holds, did 
not have that power. 



LIABILITY FOR "RAILWAY SPINE"— COMPANY NOT LI- 
ABLE FOR PUNITORY DAMAGES AFTER CRIMINAL 
PROSECUTION OF NEGLIGENT EMPLOYES. 

Patterson vs. New Orleans & Carrollton Railroad, Light & Power 
Co. (La.), 34 So. Rep. 782. Feb. 16, 1903. Rehearing denied 
June 22, 1903. 

The plaintiff sued the above and another company for damages 
for personal injuries sustained whilst a passenger in a street car, 
which, through the negligence of its servants, was collided with by 
a car belonging to such other company, against which he obtained 
a judgment for $4,000. The plaintiff and the medical experts sworn 
on his behalf testified that the injuries so received had resulted in 
partial paralysis. Upon the other hand, medical experts called on 
behalf of the company, whilst conceding that he was not responsi- 
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ble for his condition, and also conceding the possibility that such 
a condition might have resulted from the causes to which he at- 
tributed it, propounded the theory that he was suffering from "rail- 
way spine"; that is, that he was the victim of his imagination, and 
believed that he was paralyzed, whereas he was, in fact, affected by no 
physical ailment. But as it did not appear that he was any more 
likely to get well in the one case than in the other, and as, in 
neither case, was he responsible for his condition, the supreme 
court of Louisiana says that it was not clear that it would make 
any difference, for the purposes of the present claim, whether he 
was really paralyzed or was merely laboring under a fixed belief 
to that effect. Considering the whole evidence, however, the con- 
clusion was reached that the company's theory was not sustained. 

The actual wrongdoers, i, e., those in charge of the colliding car, 
having been prosecuted criminally, and, no doubt, punished if they 
deserved it, the court holds that there was no sufficient reason for 
awarding punitory damages against the company, which was only 
consequently liable as the principal is liable for the acts of his 
agent. 



NEGLIGENCE IN EMPLOYING TOO YOUNG AND INEX- 
PERIENCED MOTORMEN— DUTY OF MOTORMAN SEE- 
ING A PERSON NEAR TRACK— INFERENCE FROM 
FAILURE TO STOP CAR IN SHORT SPACE AS POSSI- 
BLE. 

Crisman vs. Shreveport Belt Railway Co. (La.), 34 So. Rep. 718. 

Dec. IS, 1902. Rehearing denied June 22, 1903. 

It is negligence, on the part of an electric railway company whose 
line traverses a city, the supreme court of Louisiana holds, to have 
one of its cars in the charge of a young man only 18 years old, 
whose experience in the handling of an electric car dates only 20 
days back. For the shortcomings of such a motorman, in a case 
where the death of a human being has ensued, the car company will 
be held to the strictest accountability; and doubt as to whether the 
life of the deceased might not have been spared had the car been 
in the hands of a more experienced and more competent motorman 
will be construed against the car company. 

The situation having been that the street was one thoroughfare, 
with continuous pavement from curb to curb, the car track being 
in the center, the rails flush with the surface, and nothing setting 
them off from the rest of the street; and that, as the car ran the 
deceased was riding on horseback somewhat ahead of the car, close 
enough to the track for his proximity to challenge attention (not 
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so close, however, as. to be within the line of danger), and that the 
car was gaining upon him, and that the street was somewhat 
crowded — ^the court holds, first, it was not negligence under the cir- 
cumstances not to have checked the speed of the car before the 
actual emergency had arisen; secondly, it was incumbent on the 
motorman, under the circumstances, to prepare for emergencies by 
turning off his current and winding the slack out of his brake, and 
the failure to do the latter was negligence. 

From the fact that the car was not stopped within the spac« with- 
in which it was possible to stop it, there arises an inference that 
the motorman was not as prompt or as energetic as it was possible 
for a motorman to be, and this inference overcomes the statement 
of witnesses that the motorman did all that was possible to stop the 
car. 



LIABILITY FOR GIVING WRONG TRANSFER— TICKET A 
MERE TOKEN— PASSENGER NOT REQUIRED TO VERI- 
FY ACTS OF CONDUCTOR. 

Memphis Street Railway Co. vs. Graves (Tenn.), 75 S. W, Rep. 

729. May 23, 1903. 

The supreme court of Tennessee holds that there was no error 
in charging the jury that "it was the duty of the defendant com- 
pany, upon being applied to for a transfer, to furnish the plaintiff a 
proper transfer, and, if the conductor furnished the plaintiff a dif- 
ferent transfer from the one called for, that would be the negligence 
of the conductor, and not the negligence of the plaintiff; that the 
plaintiff had the right to presume that the street car conductor 
would do his duty in the premises, and had a right to rely for 
passage upon the transfer given him." It does not think the conten- 
tion sound that passengers should be required to examine transfer 
tickets when handed to them, and verify the action of the conductor, 
and, if there is any defect in the ticket or any deviation from the 
request, to have it at once corrected, and, if he does not do so, he 
is guilty of such negligence as must bar his recovery. 

The ticket, the court says, is a mere token, to be used for the 
convenience of the road. It is not the contract between the road 
and the passenger. It is a statement by the initial conductor to the 
subsequent conductor what the contract iSj and what the passenger 
is entitled to, and, if it is not correct, the fault is that of the road. 
Nor can the passenger be required to verify the acts of the con- 
ductor, but they may presume that he acts correctly. The tickets 
or tokens are prepared by the company. They contain more or less 
of printed and other directions. Some passengers cannot read. 
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Others are children. None of them have the time or opportunity in 
the rush of travel to scrutinize the ticket, and, in many instances, 
if they did, they could not understand the devices used by the com- 
pany. The passenger has the right to presume the conductor has 
given him a proper ticket ; and, if he make a mistake, it is the fault 
of the company, for which it is liable ; and, if the passenger in good 
faith accept the ticket, he is not bound to stop and scrutinize it, to 
see that no mistake has been made. 



REASONABLENESS OF REGULATION LIMITING TIME 
FOR USE OF TRANSFER— TRANSFER VOID AFTER EX- 
PIRATION OF TIME LIMIT PUNCHED AND FARE 
MUST BE PAID ALTHOUGH THERE HAS BEEN NO OP- 
PORTUNITY TO USE TRANSFER— REMEDY OF PAS- 
SENGER IN ACTION— EJECTION ONCE BEGUN MAY BE 
COMPLETED NOTWITHSTANDING SUBSEQUENT TEN- 
DER OF FARE. 

Garrison vs. United Railways & Electric Co. of Baltimore (Md.), 

55 Atl. Rep. 371. June 29, 1903. 

A statute requiring the giving of a free transfer, when requested, 
upon the payment of each cash fare, which transfer shall be good at 
all points of intersection of lines of the company for a continuous 
ride, but the statute containing no specific provision declaring for 
what length of time the transfer shall be good, the coifrt of appeals 
of Maryland says that it is obvious that it does not contemplate that 
no reasonable regulation shall be made upon the subject. In the 
nature of the case, regard being had to the character and the mag- 
nitude of the business of conveying on street cars hundreds of thou- 
sands of passengers, it would seem to be a very proper precaution 
for the company to protect itself against imposition by affixing to 
the transfers which it is required to issue a limit beyond which they 
should not be available for use. When thus limited they are void, 
and do not entitle the holder to ride on the cars after the expira- 
tion of the time specified by the punch marks. The statute makes 
the transfers good for a continuous ride. That language would 
seem to exclude the notion that there can be no time limit affixed. 
A continuous ride does not mean a ride interrupted by a consider- 
able interval of time. If the time within which the transfer may be 
used empires by reason of the failure of the company to run its 
cars frequently enough, that fact does not make the transfer good, 
or authorize a conductor to honor it. In such circumstances it is the 
plain duty of the passenger to pay his fare. But he is not without 
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remedy. If, by the company's fault, the transfer expires before the 
holder has had an opportunity to use it, and in consequence he is 
required to pay and does pay his fare, he would have his action 
against the company. But if it were held that, in spite of the ex- 
piration of the transfer, the conductor was still obliged to accept it, 
the company would be exposed to flagrant imposition without any 
means of protecting itself. The transfer, like a railroad company's 
ticket, is the evidence of the passenger's right to ride. If the trans- 
fer, like the ticket, is void on its face, it is not a token of the 
holder's right to be transported on the carrier's conveyance. 

Furthermore, both upon authority and principle, it is clear, the 
court holds, that, when the conductor has given the passenger a rea- 
sonable time and opportunity to pay the fare, and the passenger has 
persistently refused to comply, and the conductor has begun the 
process of expulsion by stopping the car or by applying force to the 
passenger, when necessary, the passenger thereupon forfeits his 
rights as a passenger, and his ejection may be completed, even 
though he may thereafter tender the performance demanded. 



ELECTRIC RAILWAY NOT AN ADDITIONAL SERVITUDE 
—ABUTTER NOT ENTITLED TO COMPENSATION BE- 
CAUSE OF LOWERING OF GRADE— TRACKS MAY BE 
PLACED AT SIDE OF HIGHWAY— OWNERSHIP OF 
HIGHWAY BY PLANK ROAD COMPANY IMMATERIAL 
—SMOOTHNESS BETWEEN RAILS AND ADJOINING 
TRACK NOT REQUIRED— CROSSINGS MOST ABUTTER 
CAN ASK— CONSENT OF AUTHORITIES MAY BE AS- 
SUMED. 

Austin vs. Detroit, Ypsilanti & Ann Arbor Railway (Mich.), 96 

N. W. Rep. 35. July 14, 1903. 

The more important questions in this case were, according to the 
supreme court of Michigan: (i) Was the construction and opera- 
tion of this electric trolley railroad an additional servitude? (2) 
Has an abutting owner a right to compensation by reason of the 
lowering of the grade of the highway? (3) Was it unlawful to 
place the railroad to the side of the highway, in proximity to the 
plaintiff's premises, and was he entitled to compensation therefor? 
(4) Did the fact that the highway in question was owned by a plank 
road company, or the changing of the grade of the highway to ac- 
commodate the railroad, affect the question? 

Along the east side of the plaintiff's farm ran a steam railroad, 
which crossed the highway in question, on mvhich his farm was lo- 
cated, a few rods east of his house. The steam railroad was about 
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eight feet above the natural surface of the ground bordering the 
highway, which its trains crossed above grade by means of a bridge. 
By consent of the plank road company, by which the highway was 
maintained, the traveled portion of the highway was widened and 
lowered, by grading, to accommodate the electric road, and a new 
bridge was built by, and at the joint expense of, the two railroad 
companies. The electric line was laid along the north side of the 
highway, near to the line of the street, nearly the entire width of 
the roadway, including the bed of the railway track being cut down 
to a uniform grade, so that Che cut reached the level of the highway, 
as it therefore existed, some rods west of the plaintiff's house, 
which left the plaintiff's premises some three or four feet higher than 
the roadway where the cut was deepest, the ground being cut back 
to within a foot or two of his fence at the surface, and sloping 
thence to the track. A flight of five or six steps was built by the 
railroad company from the track up to the level of the land in 
front of the plaintiff's house. This action was brought to recover 
damages for an alleged injury to the plaintiff's premises, his conten- 
tion being that the railroad company had no right to cut off or 
impair his access to the highway from his premises by lowering the 
grade for its track below the highway as it. then existed, and by 
laying it so close to the line of the highway as to subject his fence 
and land to the danger of sliding into the highway. 

Under these circumstances, the court decides the questions stated 
in the negative. It holds that the jury should not have been al- 
lowed to infer that the construction of the electric railroad consti- 
tuted an additional servitude because of its location, or by reason of 
the excavation made for it, or for the impairment of access to the 
plaintiff's premises by reason thereof, and that there was no error 
in instructing the jury that damages were not recoverable because 
of the prevention of the hitching of teams, in front of the plaintiff's 
premises, under the declaration. 

The court is of the opinion that the location of a railway in the 
center of the highway cannot be required by an abutting proprietor. 
It says, too, that it takes judicial notice that in rural districts the 
traveled portion of the road is but a small part of the land within 
the limits of the highway. It is manifest that in such places the 
railway may be more safely operated if built at one side and used 
separately. It was evident from the franchise that the authorities 
thought so in this instance, and required it to be kept away from 
the traveled portion. There was therefore no necessity for making 
a smooth way between the rails and adjoining the track, and it 
might have been imprudent to do so, thereby inviting travelers to 
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unnecessarily drive in a place of danger. So long as it does not 
offer a comparatively insuperable obstacle to the use of the portion 
of the highway occupied by it for purposes reasonably necessary, 
and reasonable provisions are made by crossings for ingress and 
egress over it, and from adjoining premises, the owner of such 
premises cannot complain, if he could in any case, which the court 
does not decide. 

If the public weal requires it, it is as much within the power ol 
the public to lessen the grades for street cars as for wagons or auto- 
mobiles. One of the statutes requiring the railway to be laid a1 
the same grade as the highway, the court says that this was i 
proper provision, but it disbelieves that it was the intention that 
where this was not feasible, in view of existing grades, no railwaj 
could be constructed, or that the adjacent proprietors acquired 
rights to compensation in consequence. There is a manifest pro- 
priety, if not a necessity, that the township authorities provide foi 
such general grades as may be advisable, and cause them to be 
made at the time a railroad is constructed, and there is, to thf 
mind of the court, no impropriety in imposing upon the railroad thf 
burden of these changes for the general public good. So long as 
the authorities do not object and take steps to prevent such changes 
as will permit of a proper construction of the road that they have 
authorized, we must assume consent, and the abutting proprietors 
cannot complain. 



BOARDING CROWDED CAR— STOPPING CAR IMPLIEE 
INVITATION TO TAKE SAME— NOTICE TO BE GIVEIi 
WHEN STOPPING NOT INTENDED AS INVITATION- 
DUTY TO GIVE PASSENGER CHANCE TO GET SAFE 
PLACE BEFORE STARTING CAR— WHAT CONSTI- 
TUTES A PASSENGER— BURDEN OF PROOF AS TC 
TRESPASSER— CARE REQUIRED IN CONSTRUCTION 
AND OPERATION OF ROAD. 

Citizens' Street Railroad Co. vs. Jolly (Ind.), 67 N. E. Rep. 935 

June 16, 1903. 

The mere fact that a car was "crowded" with passengers whei 
the party by whom this action was brought attempted to take pas 
sage thereon, the supreme court of Indiana holds, would not aloni 
constitute his act of negligence per se (by itself), or as a matter o 
law. Stopping the car as was customary was at least impliedly ai 
invitation to those in waiting to take passage thereon if they 's< 
desired. If the company by stopping its car did not thereby intent 
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or desire, by reason of the fact that it was already crowded, to in- 
vite persons waiting to take passage thereon, it ought to have given 
some warning or notice to that effect As to whether the plaintiff 
was or was not guilty of contributory negligence in boarding the car 
in its crowded condition, and in exercising the care which he did, 
was a queSion of fact to be determined by the jury, under and in 
the light of all the attending circumstances, after being properly 
instructed by the court. The company, under the circumstances, 
having impliedly invited the plaintiff to become a passenger on its 
car, he l?ad the right to assume that its servants in charge thereof 
would afford him at least a reasonable opportunity to secure a place 
of safety upon the car before it was started or put in motion. 

As to whether the relation of passenger and carrier exists, under 
certain circumstances, is frequently a mixed question of law and 
fact. Such issue, where there is conflict of evidence in respect 
thereto, is one for the determination of the jury, under proper in- 
structions, and is not to be decided by the court as a matter of law. 
This relation, in the absence of an express contract or agreement, 
may be implied from the attending circumstances in the case. The 
circumstances, however, must be such as will justify an implica- 
tion that the person desiring passage has offered himself to the car- 
rier, and that such offer has been accepted by the carrier. Or, in 
other words, the person desiring passage must in some manner in- 
dicate his intention of becoming a passenger, and place himself in 
the charge or care of the carrier. In this case, it appearing that the 
plaintiff was waiting at a point where it was customai-y to stop to 
receive passengers; that he desired and intended to take passage; 
that the car was stopped for the purpose of taking on passengers, 
and that he stepped upon the step of the rear platform and was at 
least endeavoring to move forward onto the platform, when he was 
injured through the alleged negligence of the company, the court 
holds that he was at least prima facie shown to have been a passen- 
ger at the time of the accident. If, under the circumstances, he got 
upon the car step merely as a trespasser, and not for the purpose 
of becoming a passenger for hire, as alleged and claimed, then the 
burden was upon the company to establish that fact. 

The company, as shown, being a common carrier of passengers 
for hire, the law exacted of it the highest degree of care, skill, and 
diligence for the safety of its passengers in operating its cars and 
road consistent with the mode of its conveyance and likewise in 
the construction and maintenance of its tracks, roadway and ma- 
chinery. But it was only liable for negligence, and could not be 
considered as an insurer of the safety of its passengers. 



STREET RAILWAY LAW. 101 

CARE REQUIRED IN PREPARATION AND MANAGE- 
MENT OF MEANS OF CONVEYANCE. 

Metropolitan Street Railway Co. vs. Hanson (Kan.), 72 Pac. Rep. 

yTi. June 6, 1903. 

A street railway company in the transportation of passengers, the 
supreme court of Kansas holds, must use the utmost degree of care 
and skill, for the protection of passengers, in the preparation and 
management of the means of conveyance. 



DUTY OF CONDUCTOR WHEN CAR STOPS PREMATURE- 
LY AFTER CALLING OF STREET— CARE REQUIRED. 

United Railways & Electric Co. of Baltimore vs. Woodbridge (Md.), 
5S Atl. Rep. 444. July i, 1903. 
If after the conductor had called a street and to transfer there 
the car stopped before it was safe to attempt to transfer, the court 
of appeals of Maryland holds that his attention should have been 
attracted thereby, and he should ■ have suspended the collection of 
fares, in which he was engaged on the forward part of the foot- 
board, and should have warned passengers to keep their seats till 
further direction was given. The duties of a conductor upon rapid 
transit cars, the court says, are numerous and exacting, and it should 
be said to their credit that they are generally discharged with com- 
mendable care and skill, but the safety of the public demands that 
carriers be held to the rule requiring them to exercise the high- 
est degree of care and diligence practicable under the circumstances. 



HAND OF CONDUCTOR COMING IN CONTACT WITH 
PASSENGER'S FACE— DOCTRINE OF RES IPSA LO- 
QUITUR APPLIED— CONDUCTOR PLACING 
HIMSELF IN SUCH POSITION ON SIDE 
• STEP AS TO BE IN DANGER OF 

FALLING OFF. 
Kohner vs. The Capital Tracton Co. (D. C), 31 Wash. Law Rep 
442. June 3, 1903. 
The plaintiff while riding in an open summer car was injured bj 
the right hand of the conductor coming in violent contact with hi; 
face, lacerating and bruising his nose and right eye. The court ol 
appeals of the District of Columbia holds that it was plainly a cas« 
where the doctrine of res ipsa loquitur (the matter speaks for itself) 
applied, and threw upon the the defendant the burden of proving 
that there was no negligence on its part, and that the injury was thf 
result of unavoidable accident. On behalf of the defendant, the 
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testimony of the conductor, which was not controverted, was to the 
effect that while he was moving forward on the side step of the car, 
holding some punched transfers in his hand, he, in some unaccounta- 
ble way, lost his balance and was about to fall from the car; and 
that, in trying to regain his balance, he threw his other hand for- 
ward to grasp the stanchion, or upright post of the car, against 
which the plaintiff, as he stated, was reclining his head, and in so 
doing struck the plaintiff in the eye. Whether this explanation 
was sufficient in law to rebut the presumption of negligence raised 
by the prima facie case of the plaintiff, since it left untouched the 
question whether the conductor was not guilty of negligence in plac- 
ing himself in such position as that he was in danger of falling off, 
the court says might perhaps be doubted. But, assuming the ex- 
planation, if well founded in fact, was sufficient in law to rebut 
the presumption of negligence, yet the question remained whether it 
was well founded in fact, and that presented a question for the 
jury. 



RIGHT OF ABUTTER ON COUNTRY ROAD TO INJUNC- 
TION AGAINST STREET RAILWAY— RAILROAD 
CROSSING TURNPIKE NOT AN ABUTTER— 
RIGHT TO USE HIGHWAY BRIDGE 
BUILT BY RAILROAD. 

North Pennsylvania Railroad Co. vs. Inland Traction Co. (Pa.), 55 
Atl. Rep. 774. May 4, 1903. 

In the case of the occupation of a township road maintained by 
supervisors, the supreme court of Pennsylvania says that the rule 
goes no further than that while an injunction, if applied for in 
time, will issue at the instance of an abutting owner to protect his 
own land from an additional burden on it, it is none of his con- 
cern that his neighbors , on the opposite side of the road consent 
to the use of their lands by a passenger railway company, so long 
as, from such use, no injury results to him. The protection by in- 
junction to which each landowner is entitled is confined to his 
own property. 

At the point where a railroad crossed a turnpike it ran through 
a deep cut, over which there was a bridge, erected by the railroad 
company as a part of the turnpike for the accommodation of travel, 
and the court holds that, although the railroad company was a land- 
owner on each side of the turnpike where the railroad crossed it, it 
was not at that point an abutting landowner having a right to 
complain of a traction company's imposition of an additional servi- 
tude upon its land. The crossing of the turnpike by its tracks made 
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the bridging of a deep cut necessary, and the bridge became a part 
of the highway; but the railroad company was not, at that cross- 
ing, an abutting landowner to -the passenger railway. And the court 
holds that, in view of the expressed readiness and willingness of 
the traction company to so reconstruct and strengthen the bridge 
as that it should be amply safe for the transportation and carriage 
of its traffic and cars over and across the same, the only objection 
that the railroad company could make to the use of the turnpike at 
that point disappeared. 



FRANCHISE AND RIGHT OF WAY ARE REALTY— NO 
WARRANTY BY VENDORS TO BE ASSUMED— DIS- 
TINCTION IN MEANINGS OF TERM "FRAN- 
CHISE"— RIGHT TO RUN OVER STREET 
' MAY BE ABANDONED WITH- 
OUT CONSENT OF STATE. 

Thompson vs. Schenectady Railway Co. (U. S. C. C), 124 Fed. 
Rep. 274. July 16, 1903; 

Certain parties who purchased at foreclosure sale all the prop-., 
erty, including "all the franchises," of a street railway company 
having in turn sold to a railway company, which they in fact organ- 
ized, the United States circuit court, N. D. New York, holds that 
their transfer of the right to run over a portion of a certain avenue 
was one of real property; for a franchise, both at common law and 
by New York statute, is real estate, being classified as an incor- 
poreal hereditament. So, also, the riglit of way over the property 
of abutting street owners is an easement, and thus real estate. And 
the court declares that it could not assume that the vendors gave 
a full covenant or warranty deed. Indeed, it says that if there was 
any presumption, it was that they granted no more than they had 
a right to convey. It would be preposterous for the court, having 
before it the simple fact that a conveyance of realty had been made, 
to read into it a covenant of title. 

The point that the right to run over a portion of a certain ave- 
nue could not be abandoned without the consent of the state the 
court holds was not well takem It says that counsel fell into error 
as to the meaning of the word "franchise." It may be true that a 
corporation cannot abandon its franchise — cannot commit suicide — 
without the consent of its creator, the state. But "franchise," i. e., 
the. right to exist and perform certain acts, is a thing distinct from 
the property rights which the corporation when created may ac- 
quire from individuals. The "franchise," the charter granted by the 
state, is one thing; the property rights, including rights of way 
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which the chartered bcwly may acquire from private individuals, is 
quite another. These latter may be lost by acts of the corporation, 
and the approval of the state is not necessary. 



UTMOST CARE REQUIRED TO PREVENT BREAKING 
AND FALLING OF WIRES. 

Memphis Street Railway Co. vs. Kartright (Tenn.), 75 S. W. Rep. 

719. May 23, 1903. 

In view of the danger attendant upon the breaking and falling of 
overhead electric wires in the streets, and the results to be ap- 
prehended to persons in the streets, the supreme court of Tennessee 
is of the opinion that the company should be held to the highest 
or utmost degree of care in the construction, maintenance, and 
operation of its lines. 



DUTY TO PASSENGERS IN ATTEMPTING TO RUN CAR 
THROUGH MOB OR IN APPROACHING ANY 
PLACE OF DANGER— CARE RE- 
QUIRED AS TO APPLI- 
ANCES. 

Bosworth vs. Union Railroad Co. (R. I.), SS Atl. Rep. 490. May 13, 
1903. 

The plaintiff alleged that it was the duty of the defendant com- 
pany to exercise the utmost vigilance and care in guarding and pro- 
tecting him, as and while a passenger, against violence and risk of 
injury; and that the company was negligent in not exercising proper 
and adequate care and vigilance in guarding and protecting him, 
while he was its passenger, ' against mob violence, and in attempt- 
ing to run its car through a mob without warning him of the dan- 
gers to which he was being exposed thereby, in consequence of which 
he sustained the injury complained of. The supreme court of 
Rhode Island overrules a demurrer to such statement of the com- 
pany's duty. 

The court says that it recognizes the distinction in the law be- 
tween the degree of care to be used in the company's stationary and 
in its locomotive appliances. The more stringent rule is estab- 
lished for the protection of passengers while in transit. During 
their passage they are to be guarded not only against accidents result- 
ing from defects in the running appliances, but also from dangers 
arising out of the recklessness or carelessness of the servants of 
th» common carrier. With the best appliances it would be possible 
for a careless or reckless servant to propel a car into danger; as, 
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for instance, into an open draw on a bridge, into a blazing station, or 
into a drove of infuriated cattle. In approaching any place of dan- 
ger it is the duty of the common carrier of passengers and its serv- 
ants to exercise the utmost care, caution, vigilance, and skill which 
prudent men would use under like circumstances. 

Whether the servants and agents of the company did exercise 
that degree of care and skill at the time and place alleged by the 
plaintiff was a question of fact, which must be determined by a 
jury. 



PRIORITY OF CLAIMS AGAINST FUND DERIVED BY 
FORECLOSURE. 

Mersick vs. Hartford & West Hartford Horse Railroad Co. (Conn.), 
SS Atl. Rep. 664. July 24, 1903. 

August I, 1894, the company mortgaged all its property and 
franchises, as permitted by statute to do, to the state treasurer, 
as trustee, to secure the payment of its bonds. August i, 1897, it 
made default of payment of interest on said bonds, and no interest 
was afterwards paid thereon. February 4, 1899, the trustee, at the 
request of certain bondholders, and in accordance with the terms 
of the mortgage, which expressly empowered him to "operate and 
conduct the business of said railroad company," assumed the pos- 
session and management of the road, placed one of the bondholders 
in control as his agent, and, March 4, 1899, commenced an action 
for the foreclosure of the mortgage and the appointment of a re- 
ceiver. After the sale of the mortgaged property in such action, 
the question was raised as to the priority allowance of certain claims 
from the proceeds in the hands of the receiver. There were no 
earnings of the railroad in his hands, as the operating expenses 
during the receivership had exceeded the receipts; and there had 
been no diversion of the current income for the benefit of the 
mortgagees. 

The supreme court of errors of Connecticut holds that the trustee 
was entitled to have allowed a claim for wages paid while he was 
in possession, and one for wages due employes for about three 
months before he took possession, which he had paid because it was 
practically impossible to resume the operation of the road with- 
out first paying same, the employes having struck because of non- 
payment of wages. It also holds that a claim for rent paid for an- 
other line operated during the period the trustee was in posses- 
sion was entitled to priority of payment over the mortgage debt. 
But it holds that a claim for money advanced by a bondholder, April 
14, 1898, to the railroad company to pay taxes was not entitled 
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to such priority; nor was one for money advanced by him, in April, 
1898, to pay wages of employes and other pressing claims against the 
company; and a claim for rental of the other road prior to the time 
the trustee took possession was not privileged over the claims of 
bondholders. The court says that it is not prepared to accept as 
law the rule, which seems to have been adopted in some cases, that 
those who have rendered services or furnished supplies to keep 
a railroad in operation, after the mortgage interest is in arrear, 
and the bondholders have the right to take possession under their 
mortgage, are entitled to priority of payment over the mortgagees 
from the body of the mortgaged property, or the proceeds of the 
sale thereof, when there has been no diversion of the earnings of 
the railroad to the benefit of the bondholders. 



BURNING OUT OF FUSE— NOT ORDINARILY EVIDENCE 

OF NEGLIGENCE— IMPROPER LOCATION 

OF FUSE BOX. 

Cassady vs. Old Colony Street Railway Co. (Mass.), 68 N. E. Rep. 
10. Sept. 3, 1903. 

When a fuse burns out, it cannot be said, according to the su- 
preme judicial court of Massachusetts, that the connection between 
the occurrence and negligence is such as, in the absence of other 
evidence, to justify the conclusion that the result was due to negli- 
gence. The ordinary burning out of a fuse, therefore, is not prima 
facie evidence of negligence. 

But the, court says that the jury may properly have found that 
there was something else in this case. The plaintiff testified that 
she was sitting on the car, and all at once a large flame of fire, or a 
blaze, came all over her, and she sprang off her seat, and started 
to go out of the car on the other side of it, when a lady pushed her 
back, which was the last she remembered until about three weeks 
afterwards, when she found herself in bed. It was true that the 
expert testimony for the defense tended to show that there could 
have been no such flame, and hence that there could have been no 
such burning as was further described. Still, the court says that 
the jury, upon the evidence, may have found that the flame in this 
case was not the instantaneous and harmless flame which results 
from the burning out of a fuse when in proper condition ; that the 
burning of this fuse was attended with unusual results, which 
would not have occurred if the fuse had been in proper condition; 
and that the most reasonable conclusion was that, if proper care 
had been exercised, there would have been no such flame. 

Moreover, the court says that there was another feature in this 
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case of some importance. This was an open car, and this fuse 
box was placed directly under a seat intended for passengers, so 
that if, for any reason, there should be a harmful flame resulting 
from the burning out of a fuse, it might be reasonably apprehended 
that it would reach and injure a passenger. While, therefore, the 
mere burning out of a fuse properly located and in proper condition 
does not of itself import negligence on the part of the defendant, 
still, if the fuse be so located as, by its burning out, to injure a 
passenger, such a location may be inconsistent with the degree of 
care which a common carrier owes to its passengers. It would 
be something like arranging the safety valve of a locomotive engine 
so that the escaping steam might reach a passenger in his seat. 

The conclusion is that, upon the whole, the plaintiff had a right 
to go to the jury on the question of the negligence of the defendant, 
and the court overrules exceptions to a judgment in favor of the 
plaintiff. 



LIABILITY FOR KILLING COW WHICH MOTORMAN 

MIGHT HAVE SEEN ON TRACK 150 FEET AHEAD 

—POWER TO STOP CAR IN 150 FEET ON DOWN 

GRADE NOT TO BE ASSUMED. 

Kotila vs. Houghton County Street Railway Co. (Mich.), 96 N. W. 
Rep. 437. Sep. IS, 1903. 
A motorman seeing an animal, like a cow, upon the track, the 
supreme court of Michigan holds, cannot assume that the animal 
will use diligence for its own protection. Nevertheless, the motor- 
man cannot be held bound to anticipate danger to such an animal 
until it has reached, or at least approached, the path of the car. 
Therefore, in this case, to warrant the jury in finding a verdict 
for the plaintiff for the killing of his cow, notwithstanding his ad- 
mitted contributory negligence in permitting the cow to be at 
large, the evidence should have warranted the inference that the 
motorman, after he discovered, or by the exercise of due care 
should have discovered, the cow in the position of danger, could, 
by the use of the appliances at hand, have either stopped the car, or 
so checked its speed as to prevent the injury which actually oc- 
curred. Moreover, the court says that it cannot agree with the 
statement that it is common knowledge that an electric car can be 
stopped within much less than 150 feet. Counsel asked too much 
when he asked the jury to assume, without any testimony whatever, 
that a car, going down grade at a great speed, could, by the use of 
ordinary appliances, be stopped in 150 feet. Clearly, this could not 
be assumed. Neither could it be assumed that in going that dis- 
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tance the speed of the car could be so checked that the cow would 
not have received injuries which, so far as damages were con- 
cerned, would not have been equivalent to its destruction. 



INSUFFICIENT NOTICE AS TO STOPPING PLACES- 
CLEARNESS REQUIRED IN REGULATIONS IN- 
TENDED FOR THE PUBLIO-DUTY WHEN 
CAR STOPS WITHIN FIFTY FEET OF 
CORNER— ATTEMPTING TO 
ALIGHT AT UNUSUAL 
PLACES. 

United Railways & Electric Co. of Baltimore City vs. Hertel (Md.), 
55 Atl. Rep. 428. June 29, 1903. 

A notice posted on cars read: "Warning. No one is permitted 
to ride on the platform, or to get off or on when the car is in mo- 
tion. Persons are warned of the danger. Cars stop to take on 
and let off passengers at near sides of cross-streets. Those violat- 
ing these orders do so at their own risk. No officer or agent of the 
company has authority to waive these regulations." The court of 
appeals of Maryland holds language of this warning did not justify 
the construction that such regulation notified passengers that cars 
stopped for them to alight at cross-streets only. It says that if 
the company intended to warn passengers that they were not per- 
mitted to get on and off at any other place than the near side of 
cross-streets, it could at least have inserted the word "only," or 
some similar term, in the warning. As the notice read, it might well 
be understood to mean that the cars would stop at the near side, and 
not at the far side of cross-streets. Those using cars represent 
all degrees of intelligence and experience in traveling, and a rail- 
way company should not be permitted to couch its regulations in- 
tended for the public in language of doubtful meaning, if it proposes 
to relieve itself of the results of its own negligence by claiming that 
a passenger has been injured through the violation of one of such 
regulations. 

When a car stops so near the corner as even the testimony of 
the company showed the one in question stopped — at a point some- 
where within 50 feet of the corner — the court holds that it is not 
exacting an unreasonable precaution on the part of the company's 
agents to require them to ascertain whether any of the passen- 
gers are alighting, as they might well believe the car had stopped 
for that purpose. They are frequently required to stop by reason of 
some pbstruction on the tracks, and, if passengers undertake to get 
off at unusual places without notice to the conductor of their inten- 
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tion to do so, and are injured, they will ordinarily have no right to 
hold the railway company responsible, but when the car stops so 
near the regular stopping places as would probably cause the pas- 
sengers to believe that they had reached the place for them to alight, 
it is asking very little of the company to require the conductor to 
warn the passengers, or see that none of them are in the act of 
alighting, before the car is again put in motion. 



WHEN PRIVATE INDIVIDUAL CANNOT COMPEL BY 
MANDAMUS GIVING OF TRANSFERS. 

People ex rel. Lehmaier vs. Interurban Street Railway Co. (N. Y. 
Sup.) 83 N. Y. Supp. 622. July 7, 1903. 
Where a statute requiring the giving of transfers gives to each 
person injured by a violation of its provisions a right to recover 
a penalty of $50 for each refusal of the corporation to give a contin- 
uous passage, and provides for the enforcement of the obligation 
to give transfers by the railroad commissioners and the attorney 
general, the first appellate division of the supreme court of New 
York holds that a private individual has no right to compel a 
company by mandamus to issue transfers. It says that it is the 
people collectively who have granted the franchise or corporate 
existence that have the right to determine and to enforce the ob- 
ligations imposed upon the corporation; and where provision is 
made in the statute creating the obligation for a proceeding by 
public officers to enforce it, who are vested with a discretion as to 
the time and method by which it shall be enforced, it would seem 
to follow that the application to enforce the provisions of the stat- 
ute must be made in the manner provided in the statute, and that 
an individual who has no other interest in the enforcement of the 
statute except that of one of the people of the state at large has 
no right to apply in the court for a mandamus compelling the cor- 
poration to perform the duties imposed upon it. 



MEASURE OF BENEFIT OF LOCAL IMPROVEMENTS TO 
REALTY HELD BY COMP/fNY UNDER LEASE. 

Chicago Union Traction Co. vs. City of Chicago (111.), 68 N. E. 
Rep. 519. Oct. 26, 1903. 
Where a street railway company owning city lots on a part of 
which was a power house leased said lots for 99 years to another 
street railway company "for street railway purposes only," and 
the latter subsequently leased them to other parties for ordinary 
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business purposes, the supreme court of Illinois holds that if the 
paving and grading of an alley would increase the market value of 
the lots such increase in value would be the proper measure of the 
benefit of the improvement to the property, for the purposes of a 
special assessment therefor. 



POWER OF STATE TO PROVIDE FOR TAXATION OF 
SPECIAL FRANCHISES— DEFINITION OF GENERAL 
AND SPECIAL FRANCHISES— TANGIBLE PROPERTY 
INSEPARABLE PART OF SPECIAL FRANCHISE. 

People vs. State Board of Tax Commissioners (N. Y.), ()^ N. E. 
Rep. 6g. Apr. 28, 1903. 

The court of appeals of New York holds that chapter 712 of the 
New York laws of 1899, which authorizes the assessment or valua- 
tion, for the purpose of general taxation, of all special franchises 
by a state board of tax commissioners appointed by the governor, 
does not violate that part of the state constitution which provides 
for home rule in certain political divisions of the state. 

The general franchise of a corporation, the court says, is its right 
to live and do business by the exercise of the corporate powers 
granted by the state. The general franchise of a street railroad 
company, for instance, is the special privilege conferred by the 
state upon a certain number of persons, known as the "corporators," 
to become a street railroad corporation, and to construct and oper- 
ate a street railroad upon certain conditions. Such a franchise, 
however, gives the corporation no right to do anything in the pub- 
lic highways without special authority from the state, or some 
municipal officer or body acting under its authority. When a right 
of way over a public street is granted to such a corporation, with 
leave to construct and operate a street railroad thereon, the privilege 
is known as a "special franchise," or the right to do something in 
the public highway, which, except for the grant, would be a tres- 
pass. 

The statute, which is an amendment of the general tax law, de- 
clares, in substance, that the right, authority, or permission to con- 
struct, maintain, or operate some structure, intended for public 
use, "in, under, above, on or through streets, highways or public 
places," such as railroads, gas pipes, water mains, poles and wires 
for electric, telephone, and telegraph lines, and the like, is a spe- 
cial franchise. For the purpose of taxation, such a franchise is 
made real estate, and is "deemed to include the value of the tangi- 
ble property of a person, copartnership or corporation situated in, 
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upon, under or above any street, highway, pubHc place or public 
waters in connection with the special franchise and taxed as a 
part thereof.'' This, the court says, includes nothing but what is 
in the street, directly or indirectly, and excludes power houses, 
depots, and all structures without the lines of the street. The 
taxes thus imposed are for general purposes, and are collected in 
the same way and used for the same objects as other taxes upon 
the general assessment roll. Moreover, the court regards the tangi- 
ble property as an inseparable part of the special franchises men- 
tioned in the statute, constituting with them a new entity, which, 
as a going concern can neither be assessed nor sold to advantage 
except as one thing, single and entire. And it says that the func- 
tion of assessing a special franchise does not, in its nature, belong 
to a county, city, town or village, for it has never been exercised 
by officers of such localities, but to the state, by which it is now 
exercised for the first time. It is not exclusively local in character, 
and home rule applies only to functions peculiar to localities. 

Nior does the court consider that the taxation of a special fran- 
chise impairs the obligation of a contract, and thus violates the 
federal constitution. It says that while all attempts of municipali- 
ties to undermine or destroy franchises by changing the terms of 
the grant have been promptly repressed by the courts, there is no 
case which holds that a franchise, whether general or special, can- 
not be taxed the same as other private property. The condition 
upon which a franchise is granted is the purchase price of the 
grant, the payment of which in money, or by an agreement to 
bear some burden, brought the property into existence, which 
thereupon became taxable at the will of the legislature, the same 
as land granted or leased by the state. _ 



COLLISION WITH FIRE DEPARTMENT HOSE WAGON— 
WHAT DRIVER OF FIRE VEHICLE MAY EXPECT— 
ATTEMPTING TO CROSS AHEAD OF CAR— UNCON- 
. TROLLED SPEED OF TEAM— JUDGING OF SPEED OF 
APPROACHING CAR— DUTY OF LOOKING AND LIST- 
ENING FOR CAR— MAY SHOW ABILITY OF CAR TO 
MAKE GREAT SPEED. 
Hanlon vs. Milwaukee Electric Railway & Light Co. (Wis.), 95 
N. W. Rep., 100. May 29, 1903. 
The omission to look and listen for an approaching car when the 
opportunity to do so exists, and the needless attempt to make the 
crossing ahead of the car with knowledge of its approach in such 
proximity and at such speed as to make the attempt dangerous, the 
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supreme court of Wisconsin says must be held negligence as mat- 
ter of law. But the court is of the opinion that it was not beyond 
reason for a jury to conclude that the plaintiff, a member of the city 
fire department driving a hose wagon, after having given warning 
of his approach by such clamor of his gong that it was heard by 
people shut up in houses while he was still a block or more away, 
and when he drove out from a cross street into plain sight of the 
motorman go feet away, might have believed reasonably that his 
presence was known, and might reasonably have expected that the 
usual and customary efforts to keep the car back from collision 
would be made. If that had been done, there was no pretense but 
the wagon would have passed in safety; hence, the court says, a 
decision to make the attempt would not have been unreasonable. In 
other words, the court holds that, although it might have been neg- 
ligence in law for a traveler under ordinary conditions to have 
taken the chance of crossing ahead of a car in the proximity and at 
the speed of this one, still the circumstances surrounding the plain- 
tiff so differed that reasonable minds might consider the same at- 
tempt by him within the bounds of due care; hence that the ques- 
tion was one properly for the jury. 

Uncontrolled speed of the team, the court says, might or might 
not have been contributory negligence. It might or might not have 
contributed to the collision; for if, when the plaintiff reached the 
street on which the car was, and saw the car, it was consistent with 
ordinary care under all the circumstances for him to decide that it 
was safe to cross ahead of it, then the attempt so to do might not be 
negligence, although the event did not justify it; especially if, as 
the evidence tended to prove, the collision was due to conduct on 
the part of the motorman such as an ordinarily gj-udent person, driv- 
ing a fire vehicle, would not have anticipated. In such case the 
antecedent rapidity of approach would have no casual connection 
with the collision. 

An instruction was requested to the effect that one approaching a 
street railroad track, and "having a reasonable ^opportunity to judge 
of the speed of an approaching car, is bound to know such speed 
and cannot assume that it is running at a speed consistent with or- 
dinary care and proceed upon that assumption." Assuming that 
this instruction correctly stated an abstract rule of law applicable 
to ordinary circumstances, the court says it would be highly mis- 
leading in a case of this sort, where there were additional circum- 
stances naturally affecting the driver's conduct; most prominent 
among them the custom of operators of cars to change their speed, 
either by slowing up or stopping, in order to give opportunity for 
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the fire vehicle to pass. The man who has a right, in the exercise 
of ordinary prudence, to assume that such efforts will be made and 
be effective, is not necessarily negligent because he attempts to pass 
in front of a car, although it would be likely to collide with him if 
it continued at its known speed. The ordinary traveler has' no right 
in the exercise of a reasonable prudence, to indulge such expecta- 
tion; but the driver of a fire department vehicle has, if he has 
reason to believe that his presence is known to the motorman. 

Moreover, the court holds this instruction erroneous in requiring 
of every man "having a reasonable opportunity to judge" that he 
judge correctly, and "know" the correct speed. This, it says, goes 
beyond any authority in this or other courts. He is obliged to 
know that which the ordinarily prudent and intelligent man would 
have known under the circumstances. Having reasonable oppor- 
tunity to judge, he must reach the conclusion of the ordinary man, 
and not the infallible one. These suggestions, the court adds, are 
especially applicable to one who gets but a glance of a car or train 
approaching him nearly head on, for he is not at all well situated to 
observe accurately the speed. He must observe what is perceptible, 
but beyond this the law does not charge him with knowledge. 

An instruction to the effect that one approaching a car track 
"must, in the exercise of ordinary care, look and listen for an ap- 
proaching i;ar, and continue so to look and listen up to the last 
moment that such acts would be of any virtue in preventirig a col- 
lision with a car," the court says is a correct abstract rule in most 
of its language, but is faulty in lacking the qualification that one 
must look and listen if he have opportunity so to do. There is 
possibility, especially with one managing a team and vehicle, that 
his continued observation of the track in either direction may be at 
least morally impossible ; that his attention may be not diverted, but 
absolutely forced away from watchfulness. For example, in this 
case it was just as essential to the plaintiff's due care that he should 
look westward for an approaching car as that he should look east- 
ward. If this instruction required him, from the moment he was 
in position to see up or down the street, to keep his eyes fastened 
on this particular car, and to govern his conduct without informing 
himself as to the condition of things in the other direction, it of 
course contained its own refutation, for that would necessarily be 
negligence. 

After several witnesses had described the speed of the car at 
varying rates up to 25 miles an hour, and the motorman himself 
had testified that he had his power lever thrown open to the eighth, 
or second highest, notch, the court holds that, in this situation, the 
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ability of the car to make great speed was certainly a legitimate 
fact to be drawn out in testing the accuracy of the motorman as a 
witness, who had claimed that his speed was only seven or eight 
miles per hour, and that no error was committed in permitting him 
to be cross-examined as to whether the car in question was not a 
specially rapid one; he finally stating that, while not the most rapid, 
there were only two others which excelled it. 

CARE TO BE USED IN KEEPING CAR UNDER CONTROL. 

Westphal vs. St. Joseph & Benton Harbor Street Railway Co. 

(Mich.), 96 N. W. Rep. 19. July 14, 1903. 

The care to be used in keeping a car under control, the supreme 
court of Michigan holds, depends upon the circumstances of each 
particular case. Greater care would be required in soraie cases 
than in others. 



NO FREEHOLD, FRANCHISES OR CONSTITUTIONAL 
QUESTION INVOLVED IN SUIT TO COMPEL LOW- 
ERING OF TUNNEL. 

People vs. West Chicago Street Railroad Co. (111.), 68 N. E. Rep. 
78. June 16, 1903. Rehearing denied Oct. 8, 1903. 
A writ of mandamus having been asked for to compel the street 
railroad company to lower or remove a tunnel under a river so that 
it should cease to be an obstruction to the free navigation thereof, 
the supreme court of Illinois holds that no freehold was involved 
in the litigation; no franchises were involved; and the issues in 
the case did not involve any constitutional question. 



INJURY FROM SUDDEN STOPPING OF CAR TO PAS- 
SENGER STEPPING DOWN ONTO RUNNING BOARD 
FOR PURPOSE OF ALIGHTING. 

Bainbridge vs. Union Traction Co. (Pa.), 55 Atl. Rep. 836. May 
4, 1903- 
When the plaintiff left his seat, where he was safe, and stepped 
down on the running board of the car, and remained there while 
it was in motion, the supreme court of Pennsylvania says that he 
voluntarily put himself in a place of danger, and took upon him- 
self the risk of his position from any cause. That he stepped 
down on the running board of the moving car because he intended 
to get off at the cross street for which it had begun to slow down 
in response to his signal in no manner excused his negligence. 
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With one hand grasping the rail, and the other holding onto a bag 
of tools, the risk which he took of being thrown from the car, 
while so standing on the running board, by its sudden stopping, was 
mosf imminent, and for his negligence in the assumption of such 
a risk he alone must bear the consequences. 



NO IMMEDIATE INJUNCTION WHERE NO PRIOR DE- 
MAND HAS BEEN MADE FOR GUARD WIRES RE- 
QUIRED BY ORDINANCE. 

Conshohocken Borough vs. Conshohocken Railway Co. (Pa.), 55 
Atl. Rep. 855. May 11, 1903. 
Where a road was in operation for some years which had hot 
put up guard wires as required by a borough ordinance, and no 
formal demand that the guard wires be put up was made prior to 
the filing of a bill, the supreme court of Pennsylvania holds that a 
reasonable time for the erection of the guard wires must be given, 
and the bill must be dismissed if they were put in place within 
such time, which for this case was fixed at forty-five days; other- 
wise an injunction restraining operations would be awarded. 



DUTY TO KEEP STREETS "IN GOOD REPAIR" DOES 
NOT REQUIRE REPAYING WITH NEW AND DIFFER- 
ENT KIND OF PAVEMENT ADOPTED BY CITY. 

City of Williamsport vs. Williamsport Passenger Railway Co. 
(Pa.), 55 Atl. Rep. 836. May 4, 1903. 
A street railway company incorporated by act of the legislature 
and given an absolute right to use the streets of a city without 
municipal consent, upon condition that it keep "in good repair" 
those portions of the streets occupied by its railway, the supreme 
court of Pennsylvania holds, cannot be required to repave them 
with a new and different kind of pavement adopted by the city. 
But, its duty to repair being a continuing one, it will, after the city 
has so repaved them, thereafter Be the company's duty to keep in 
repair the new pavement laid by the city. 



ADMISSIBILITY IN EVIDENCE IN COLLISION CASE OF 
MUNICIPAL RULES OF ROAD. 

H. E. Taylor & Co. vs. Metropolitan Street Railway Co. (N. Y. 
Sup.), 84 N. Y. Supp. 282. June 22, 1903. 
The plaintiff's vehicle; going easterly along one street, was dam- 
aged by colliding with a street car going southerly upon another 
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street. The appellate term of the supreme court of New York 
holds that it was reversible error to exclude a municipal ordinance 
offered in evidence, entitled "Rules of the Road — Right of Way," 
and ordaining that in all public streets and highways of this city 
all vehicles going in a northerly or southerly direction shall have 
the right of way over any vehicle going in an easterly or westerly 
direction. It says that disregard of the duly established rule of the 
road would not necessarily constitute contributory negligence in 
the driver, but, if found, it would be a circumstance within the con- 
sideration of the jurors, as every man proceeding lawfully may 
rightfully assume that others will conform their conduct to the 
requirements of statute and regulations having the force of statute. 



RIGHT TO RUN CARS ON DOUBLE TRACKS IN EITHER 
DIRECTION. 

Belton D. Stewart vs. The Washington & Great Falls Electric 
Railway Co. (D. C), 31 Wash. Law Rep. 748. Nov. 4, 1903. 
In operating a double track railroad, the court of appeals of the 
District of Columbia holds, the owner is bound by no rule that 
requires that he shall use the right-hand track for the running of 
cars in one direction, and the left-hand track for the running of 
cars in the reverse direction. He may run his cars on both tracks 
in either direction, as the needs of the business may require. 



PURCHASER OF EQUIPMENT ONLY OF ROAD NOT LIA- 
BLE FOR WAGES OF FLAGMAN AS ASSIGNEE OR 
SUCCESSOR OF FORMER OWNER. 

Chicago & Northwestern Railway Co. vs. Fox River Electric Rail- 
way & Power Co. (Wis.), 96 N. W. Rep. 541 Sept. 29, 1903. 

Where a company purchased the personal property constituting 
the equipment of a street railway, but "not including the franchises, 
leases, contracts, or power house machinery," the supreme court of 
Wisconsin holds that it was hot liable as assignee or successor of 
a former owner for the wages of a flagman at a railroad crossing, 
which such former owner had bound himself, his successors and 
assigns, by contract, to pay. It purchased the property from a com- 
pany which had acquired the rights of such owner, and the court 
says that its purchase of the personal property of the former com- 
pany in place on the street, using and occupying the same place, 
while operating its street railway system, under its franchise, was 
no legal basis for holding it assumed the former owner's right of 
occupancy in the street at the place of crossing, and thereby had 
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cast upon it the burden of paying the expense of maintaining this 
crossing. Nor does the court consider that the agreement to paj 
the wages of the flagman attached to the fee of the land ovei 
which the street railway was constructed and operated. 



DUTY TO LOOK FOR CAR UNTIL TRACK IS REACHEE 
APPLIES TO MOTORMEN AS WELL AS TO OTHERS. 

Bobb vs. Union Traction Co. (Pa.), 55 Atl. Rep. 972. May 18 
1903. 
Where a motorman did not look for a car on a cross-street aftei 
he had started to cross the same when he had seen one approach- 
ing, and, if he had looked again before attempting to cross thf 
track would have seen the car within 20 feet of him, and woulc 
have observed the ineffectual attempts of its motorman to stop it 
the supreme court of Pennsylvania holds that, in an action brough 
by such first motorman to recover for personal injuries sustained 
it was clearly right to enter a nonsuit on the ground that he wai 
negligent in attempting to cross the street without looking agait 
for a car. It says that it was his duty to look again, notwith 
standing that the rules of the company gave him the right of way 
The court says that it has repeatedly held that the duty of person 
walking or driving at a street crossing to look for an approachin) 
car is imperative, and that it is not performed by looking whei 
first entering the street, but continues until the track is reached 
This rule is equally imperative in the case of motormen, and thi 
one first reaching a street crossing with his car may not go on, and 
by casting the whole burden of care on the other, imperil the prop 
erty of the company and the lives of the passengers in his car. 



ABUTTERS BARRED BY DELAY IN TAKING ACTION T( 
PREVENT LAYING OF SECOND TRACK— RIGHT T( 
CONDEMN TURNPIKES DOES NOT REACH ABUT 
TERS. 

Hinnershitz vs. United Traction Co. (Pa.), 55 Atl. Rep. 841. Ma 
II, 1903. 
Where property holders along the south side of a turnpike wer 
confronted in 1897 with unmistakable evidence that an electric rail 
way which was projected, and of which the whole northerly trac 
was laid, was in truth a double-track road, the intent to make 
such being indicated by the original location and survey, as well a 
by the presence of a double-track line to the city limits, and by th 
building of a second track from a point that obviously suggeste 
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both the propriety and the design of connecting these two ex- 
tremities by a second track south of and parallel with that first 
constructed, the supreme court of Pennsylvania holds that, in 1899, 
after two years, during which the road was temporarily operated in 
the condition in which it was, and when more than one-third of 
the second track was constructed, the property holders were barred 
by laches, or inexcusable delay in asserting their rights, from relief 
in equity. 

It is too broad a construction of the grant in the act of May 14, 
1889, giving the right of eminent domain to passenger railways as 
to turnpikes, the court holds, to say that it includes the right as to 
the soil under the turnpike, and therefore as against the abutting 
landholders. It is a qualified and limited right of eminent domain 
as against the turnpike company, the latter being the "owner or 
owners" meant in the condition that the railway company must 
make compensation "to the owner or owners thereof." 



PROPERTY LEASED INCLUDED IN EXEMPTION FROM 
GENERAL TAXATION AS OWNED. 

Merrill Railway & Lighting Co. vs. City of Merrill (Wis.), 96 
N. W. Rep. 686. Sept. 29, 1903. 
The company's power plant having been destroyed, the principal 
stockholders purchased a tract of land with water power appurte- 
nant, and constructed thereon a power plant building, with con- 
nection with said water power and with a steam engine, and leased 
to the company for a period of five years all except four acres of 
said tract, together with the dam and water power and all flowage 
privilege; reserving, however, as appurtenant to the four acres not 
leased, the right to use all water power in excess of the needs of 
the company. The supreme court of Wisconsin holds that the 
power plant and water power, except so much of the latter as was 
reserved in appurtenance to the other lands of the fee owners, was 
"owned and actually and necessarily used" by the company "in 
the operation of its business," within the meaning of those words 
in subdivision 14 of section 1038 of the revised statutes of 1898, 
and was, therefore, not subject to general taxation, the statutes 
subjecting those engaged in operating street railways, with or with- 
out electric lighting and power plants, to a charge graduated upon 
their gross revenues, in lieu of other taxation, and as a part of 
that scheme said subdivision 14 containing the provision to the ef- 
fect that upon payment of such license fee "all personal property, 
franchises, and real estate owned and actually and necessarily used 
by such person, company or corporation in the operation of its 
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business, shall be exempt from taxation and other license, fees." The 
suggestion was made that this exemption statute might be satis- 
fied by a severance of titles in the specific real estate, and by treat- 
ing as exempt merely the leasehold interest of the street railway 
company, and subjecting the other interests to general taxation, but 
the court says that such severance would t>e wholly foreign to the 
general scope and policy of the laws of the state for the taxation 
of real estate, and would render unworkable those providing for 
enforced collection. 



NO LIABILITY FOR INJURY TO POLICEMAN PLACING 
BEAM TO HAVE CAR PUSH TRUCK UP GRADE^ 
POWER OF OFFICER UNDER STATUTE— AUTHOR- 
ITY OF MOTORMAN. 
Connelly vs. Metropolitan Street Railway Co. (N. Y. Sup.), 84 
N. Y. Supp. 305. June 22, 1903. 
The plaintiff testified that he was a police constable, and, finding 
the tracks on a street blocked by a big coal truck which the horses 
could not move, the street being slippery and the grade upward, 
he placed a beam about five feet long against the rear of the coal 
truck and told the motorman to come up slowly, but the car came 
at full speed, smashed the beam, and injured him. As the appel- 
late term of the supreme court of New York puts it, the plaintiff 
assumed direction of the defendant's servant and control of its 
machinery, which latter, not being adapted to his wants, he supple- 
mented with an improvised appliance. He was hurt, as he claimed, 
through the negligent disobedience by the servant of the orders 
given him. For this the defendant was not liable, nor could he [it] 
be made so either by statute or by judicial legislation. 

The plaintiff, the court says, claimed to act as in duty bound 
under the provision in the city charter that, "It is hereby made the 
duty of the police department and force, at all times of day and 
night, and the members of such force are hereby thereunto empow- 
ered to * * * regulate the movement of teams and vehicles in 
street." Under that statute, he might direct the movements of de- 
fendant's vehicle to and fro, for the purpose of clearing the street, 
or keep it still altogther; but he could not utilize the motive 
power for the movement of other vehicles, nor could he direct the 
defendant's servant to put the vehicle to a use for which he was 
not employed, and to which the defendant had, so far as appeared, 
never assented, expressly or impliedly. Whatever was necessary 
or proper for the service of the defendant was within the motor- 
man's authority, but that was limited to its appropriate use. He 
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was not authorized to depart from his defined function in order 
to operate. the car in a manner foreign to the purpose of his em- 
ployer. Pushing the coal truck up the grade was work which the 
motorman did primarily for the policeman, and in so doing he 
used the power and vehicle of the defendant for what was not con- 
templated either in its* construction or operation or in his own 
employment. The motorman, it was true, denied that he was neg- 
ligent, or that he in any wise disobeyed the instructions given by 
his incidental employer, the policeman. That mattered not here, 
however, as his negligence, if any, was not the negligence of the de- 
fendant. 



SELECTMEN MAY PRESCRIBE CHEAPER CONSTRUC- 
TION ON CONDITION THAT. IT BE CHANGED IF 
NOT SATISFACTORY— FINANCIAL EMBARRASSMENT 
OF COMPANY IMMATERIAL-ORAL EVIDENCE IN- 
ADMISSIBLE TO VARY WRITTEN GRANT OF LOCA- 
TION—PAYMENT OF EXCISE TAX DOES NOT RE- 
LIEVE FROM CONSTRUCTION REQUIREMENTS. 

Selectment of Gardner vs. Templeton Street Railway (Mass.), 68 
N. E. Rep. 340. Oct. 21, 1903. 
It is provided by section 7 of chapter 112 of the Revised Laws 
of Massachusetts that, in case the selectmen of a town are of opin- 
ion that public necessity and convenience require the granting of 
a location, they may "prescribe how the tracks shall be laid and 
the kind of rails," and other appliances which shall be used, and 
that they may "impose such other terms, conditions and obligations 
in addition to the general provisions of law governing such com- 
panies as the public interest may in their judgment require." The 
supreme judicial court of Massachusetts is of opinion that in pre- 
scribing the original construction the selectmen could prescribe 
that the company, at its election, could use a cheaper rail without 
granite paving within the rails and for eighteen inches outside, on 
condition that, if that construction did not prove satisfactory to 
them, it should be changed within a specified time, and the more 
expensive construction carried into effect by the railway. The court 
further holds that it was immaterial that what it denominated the 
present owner of the street railway was financially embarrassed, 
and was not able to carry the order of the selectmen into effect. 
The fact, if it was a fact, was also immaterial, that the selectmen 
ought to have been satisfied with the T rail. It is competent for se- 
lectmen, acting under said section 7, to prescribe the construction 
shall be done to their satisfaction. If they do so prescribe, their de- 
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termination, at least in the absence of fraud, is final, and cannot be 
transferred to or controlled by the court. It was not competent to 
vary and control the written grant of location by evidence of what 
was orally agreed upon between the selectmen and the defendant. 
The payment by the defendant of the excise tax under what are 
now sections 43-47 of chapter 14 of the Revised Laws exempted 
it from making repairs on the public ways (c. 112, sec. 44), but it 
had nothing to do with its duty to construct the road in com- 
pliance with the grant of location. 



BURDEN OF PROOF ON PERSON INJURED GETTING ON 

OR OFF MOVING CAR— ATTEMPTING TO BOARD 

CAR SLOWING UP IN ANSWER TO SIGNAL. 

Hunterson vs. Union Traction Co. (Pa.), 55 Atl. Rep. 543. May 4, 
1903. 
Where one is injured in stepping on or getting off a moving car, 
the supreme court of Pennsylvania holds, the burden is upon him 
to clearly demonstrate to the court why his case should go to 
the jury, as a rare exception to the rule. Whatever "rare excep- 
tions" there may be to the rule that it is negligence per se (by itself) 
to step on or off a moving car, no recovery can be permitted where 
an injured plaintiff at a crossing signals an approaching car to 
stop, whose signal is heeded, and he so understands by the slack- 
ened speed of the car as it approaches the usual stopping place, 
but who, before it stops, and while running at a speed of three 
or four miles an hour, attempts to get on. It is the negligence of 
the injured person in such a case that is a contributing cause to 
his injuries, and he cannot escape the rule that his carelessness is 
in the way of his right to recover. 



"RAILWAY" AND "RAILROAD" CONSIDERED SYNONY- 
MOUS TERMS IN STATUTES— TRACTION MOTOR 
^ COMPANY TAXABLE AS RAILWAY COR- 
PORATION. 

City of Philadelphia vs. Philadelphia Traction Co. (Pa.), SS Atl. 
Rep. 762. May 11, 1903. 
The rule established by the decisions of the supreme court of 
Pennsylvania, the latter says, is that the words "railway companies" 
and "railroad companies" used in the statutes will be considered as 
synonymous, and either will be held to apply to both kinds of roads, 
unless there appears from the title of the act, its purpose or its 
context, something to indicate that a particular kind of road is in- 
tended. And the court holds that the act of 1858, which subjects 
to taxation for city purposes "the real property of railway corpora- 
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tions situate in the city, the superstructure and water stations alone 
excepted," applies to both steam railroads and passenger railway 
companies, and includes a traction motor company, which leases 
and operates street railways. It says that a traction company whose 
business is confined to the construction of appliances for street 
railway companies, or to the operation of motors, cables, electrical 
or other appliances for the traction of the cars of such companies, 
has but little resemblance to a street railway company, and more to 
a construction or power company. But when, as in this case, it 
operates a railway, and leases the property and franchises of va- 
rious railway companies, and operates them on its own account, it 
is exercising the franchises of a street railway company, as it is 
authorized to do, and it enjoys the privileges granted to, and be- 
comes subject to the liabilities imposed by law upon, such com- 
panies. 



FILING OF EXEMPLIFICATION OF RECORD OF ADOP- 
TION OF EXTENSION REQUIRED— STATUTE CON- 
STRUED TO GIVE TWO YEARS TO PROCURE MU- 
NICIPAL CONSENT AND BUILD ROAD. 
Coatesville & Downington Street Railway Co. vs. West Chester 
Street Railway Co. (Pa.), 55 Atl. Rep. 844. May 11, 1903. 
The supreme court of Pennsylvania holds that as section 4 of 
the act of May 14, 1889, originally and as amended by the act of 
June 7, 1901, requires that the exemplification of the record of the 
adoption of an extension by the board of directors shall be filed 
in the office of the secretary of the commonwealth, and expressly 
provides that "no right to actually construct the same shall vest 
until after thirty days from the filing of said exemplification," the 
filing is a condition precedent, and that the right to build an ex- 
tension was not shown by showing the offering for filing of an ex- 
emplification which was refused filing. 

By the amendment under the act of 1901 to section i of the act 
of 1889 companies were authorized to lay tracks on any street 
"upon which no track is laid under any existing charter, and in 
constant daily use for the transportation of passengers at the time 
of the application by another company for a charter to use such 
street, but whenever a charter, after the approval of this act, shall 
be granted to any corporation to build a road as provided by this 
act, no other charter to build a road on the same streets, high- 
ways, bridges or property shall be granted to any other company 
within the time during which, by the provisions of this act, the 
company first securing the charter has the right to commence and 
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complete this work; provided, that the consent of the local author- 
ities shall be promptly applied for, and shall have been obtained 
within two years from the date of the charter." This, the court 
says, excepted future companies, under charters granted after the 
date of the act, from the danger of having their privileges taken 
away before they could get their tracks actually laid, and restored, 
during the period of two years allowed for building, the exclusive 
privileges on the streets named that tracks "authorized to be laid" 
had under the original act. It was a fair and proper provision, with- 
out which the necessary period required for building would have 
been a vain and deceptive privilege, liable to be destroyed at any 
time without fault of the company by the superior activity or 
wealth or influence of a junior rival. And for the same reason — 
the substantial protection of the franchise granted, and to prevent 
such interferences as were shown to be probable — the time for 
obtaining municipal consent was enlarged to the time allowed for 
building, and made an absolute right. Under this section, if mu- 
nicipal consent has been promptly applied for, the want of it can- 
not be taken advantage of in any way to the prejudice of the com- 
pany until the two-year limit has expired. Whether the two-year 
period in which to procure consent, allowed by the act of 1901, will 
be shortened or terminated by a positive act of refusal on the part 
of the municipality, or whether the full period may still be avail- 
able for an opportunity to overcome objections, is not decided. 



LIABILITY FOR INJURIES SUSTAINED BY PASSENGER 
IN JUMPING FROM CAR TO ESCAPE FROM AN IM- 
PENDING COLLISION— PRESUMPTION FROM COL- 
LISION AND INJURY TO PASSENGER— BREAKING 
OF BRAKE CHAIN ON OTHER CAR— BURDEN OF 
PROOF— MEASURE OF CARE AS TO CARS AND AP- 
PLIANCES—COMING AND GOING OF CARS ON SAME 
TRACK NOT EVIDENCE OF NEGLIGENCE— WHEN 
JUMPING FROM CAR NOT CONTRIBUTORY NEGLI- 
GENCE. 
Palmer vs. Warren Street Railway Co. (Pa.), 56 Atl. Rep. 49. July 
9, 1903. 
As an electric car on which Mrs. Palmer was a passenger ap- 
proached an up grade, a car with a trailer attached was seen de- 
scending and coming towards it on the same track. The brake 
chain on the descending car had broken, and the motorman was 
unable to control it. The motorman of the car on which Mrs. 
Palmer was riding, seeing that a collision was inevitable, stopped 
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his car, and, having reversed the current, started it backwards. The 
other cars were gaining on it, until it seemed that the collision 
could not be avoided, and a number of the passengers on the car 
with Mrs. Palmer, including herself, jumped from it just before the 
cars collided. For the injuries sustained in jumping from the car 
this suit was brought. 

The supreme court of Pennsylvania says that if Mrs. Palmer had 
remained on the car and been injured by the collision, no one 
would think of questioning the presumption of the defendant's 
negligence. The collision itself, without more, would have been 
evidence that some one in the employ of the company had blun- 
dered, or neglected his duty. As a matter of fact, the collision 
was due to the breaking of a brake chain; but the case was within 
the unbending rule, applicable to railroad and street passenger 
railway companies alike, that, where a passenger on a car is in- 
jured without fault of his own, there is a legal presumption of neg- 
ligence, casting upon the carrier the onus (burden) of rebutting it. 
And it was immaterial that the collision was not due to any defect 
in the car on which the plaintiff was riding, or the machinery 
connected with it, but to a broken appliance on the car that ran 
into it ; for the presumption of the defendant's negligence arises 
not only when the injury is caused by a defect in the road, cars, 
or machinery, or by want of diligence or care in those employed, 
but by any other thing which the company can and ought to control 
as a part of its duty to carry the passenger safely. The other thing 
here which was under the control of the company was the chain 
that broke on another car which ran into the one on which the 
plaintiff had been a passenger. 

But, the court continues, the plaintiff was not bound to wait for 
the collision. It was rather for her, under the instinct of self-pres- 
ervation, to try to escape from its danger, and, in seeking to avoid 
it, she was not necessarily chargeable with neglect of her own 
safety in exposing herself to another risk by jumping from the car. 
The company had confronted her with the peril from which she 
would have escaped, and it was and ought to be responsible to her 
for whatever naturally followed. In trying to save herself, she was, 
at the same time, unconsciously trying to save the company from 
the consequences of its negligence, and of her effort to do so it 
ought to be the last to complain, unless it was manifest that she 
acted rashly and imprudently. A well-grounded fear that a col- 
lision is about to take place, which will result in fatal or even se- 
rious injury to the passenger, is a justification to him to leap from 
the car. The presumption of the common carrier's negligence is 
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not confined to the cause of injuries resulting from actual collision, 
but extends to those caused by an effort to escape it, when made on 
a well-grounded belief that it will occur. The collision itself would 
admittedly be due to the presumed negligence of the company, and 
to no other cause could be attributed the manifest danger of it, 
from which the plaintiff in this case attempted to escape. The 
court's instructions, therefore, should have been that there was a 
presumption of the company's negligence, and that there was no 
burden upon the plaintiff to prove it until the defendant had first 
rebutted the presumption of it. The court's instructions should 
also have made it clear that, if the jury should find the plaintiff 
acted from a well-grounded fear of imminent danger, she was not 
guilty of contributory negligence in jumping from the car. 

More is required of a common carrier, the court holds, than mere 
reasonable precaution against injuries to passengers, and care that 
its cars and appliances are to be measured by those "in known 
general use." While the law does not require the utmost degree of 
care which the human mind is capable of imagining, it does re- 
quire that the highest degree of practical care and diligence shall 
be observed that is consistent with the mode of transportation 
adopted; and cars and appliances are to be measured by those which 
have proved by experience to be the most efficacious in known use 
in the same business. 

No error, the court further holds, was committed in saying that 
the fact that there was a car coming and going on the same track 
was not in itself evidence of negligence by the defendant company. 



BAR BREAKING LETTING MOTOR DROP— DOCTRINE OF 
RES IPSA LOQUITUR APPLICABLE TO' BREAK- 
ING OF APPARATUS. 

Murray vs. Pawtuxet Valley Street Railway Co. (R. I.), 55 Atl. 
Rep. 491. May 28, 1903. 
A wrought-iron suspension bar placed edgewise in front of a 
motor from side to side of the truck was about four feet long, five- 
eighths of an inch thick, and five inches wide, except in the middle 
about a hole, which it had in the center and through which a bolt 
or pin on the front end of the motor passed, where the width had 
been increased to preserve its strength. By the breaking of this 
bar in the center, from the hole downward, the pin was allowed to 
drop out and the forward end of the motor to fall upon the ground, 
which caused the car to stop suddenly and injure a passenger. The 
supreme court of Rhode Island holds that the burden of proving 
that the accident was due to the negligence of the defendant was 
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sustained by the presumption of negligence arising out of a consid- 
eration of the cause of the accident itself. It says that the mere 
fact that the bar broke and let the motor fall was inferentially evi- 
dence of negligence on the part of the defendant. "Res ipsa loquitur" 
(the matter speaks for itself) is the maxim applicable to cases where 
the cause of injuries to passengers arises from the breaking down 
of apparatus wholly under the control of the common carrier. 
However, the defendant havittg satisfied the jury by evidence, not 
only that it purchased the broken appliance from a reputable maker 
and dealer in such commodities, but had made daily inspections of 
the same by an expert employed for that purpose, without any 
attempt upon the part of the plaintiflf to meet it with evidence tend- 
ing to show that the bar was unlike or inferior to other bars in use 
for like purposes, or that it was too thin, too narrow, or too weak, 
and without offering evidence tending to throw discredit upon the 
kind of inspection that was made, or upon the competency of the in- 
spector, the court holds that the jury was justified in arriving at a 
verdict for the defendant. 



LIABILITY ON BOND FOR FAILURE TO BUILD ROAD 
BECAUSE OF NARROWNESS OF STREET— DUTY TO 
SECURE ADDITIONAL SPACE OR USE SINGLE LINE 
OF POLES OR UNDERGROUND CONDUIT WHEN 
NEEDED TO PERFORM CONTRACT. 
Borough of Montooth vs. Brownsville Avenue Street Railway Co. 
(Pa.), 55 Atl. Rep. 1036. May 25, 1903. 
This was an action to recover upon a bond given by the company 
to the borough to secure the construction of a street railway upon 
a certain street. It appeared from the testimony that for a dis- 
tance of about 750 feet the width of the street was not more than 
11^ feet, and the trial court held, as a matter of mathematical cer- 
tainty, and therefore of law, that this was not sufficient to admit 
of the safe construction and operation upon it of a line of street 
railway. Being thus of the opinion that it was impossible for the 
company to perform its contract, he directed a verdict for it. But 
the supreme court of Pennsylvania holds that this was error. It 
says that it is the duty of the party making a promise to ascertain 
at the time whether or not performance Js possible. If he neglect 
to inform himself, it is at his peril. 

Moreover, the supreme court says that, as it read the evidence, 
it could not avoid the conclusion that there was sufficient in it to 
justify a finding that it was possible for the railway company to 
have complied with its agreement to build its line in accordance 
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with the terms of the ordinance. It says that it did not seem to it 
that the problem which was presented was one to baffle the re- 
sources of the builders of modern street railways, even if for a dis- 
tance of 750 feet they were confined to the use of about ii feet 
in width of the highway. As the borough authorities had granted 
the use of the street to the company, to build its street railway 
upon, it was to be presumed that other provisions, by means of 
widening the street or otherwise, would be made for a sidewalk, if 
it were needed. If the public needs required it, the street could be 
widened, either by the borough in the usual way, or the railway 
company could secure additional space by the purchase of ground 
from the abutting owners. The mere matter of additional ex- 
pense to the company was no sufficient excuse for failure to comply 
with its contract. The argument for the company proceeded en- 
tirely upon the assumption that it was not bound to make any 
effort to secure additional space which might be made available, if 
needful to enable it to build the road upon the right of way granted 
by the borough. The court does not regard this position as ten- 
able. 

The supreme court further says that, if a double line of poles 
were thought necessary upon the 7SO-foot portion, permission 
might have been obtained to set them outside the line of the street, 
and upon either side. But even if confined to the limit of space 
which was clearly available, it seemed that methods were open to 
adoption, which would have made compliance possible. It did not 
appear from the evidence that double lines of poles were abso- 
lutely necessary, as instances were cited in which single lines of 
poles to support overhead wires were in practical use. It seemed 
also, that, by means of an underground conduit, the power could 
be conveyed and the system successfully operated without the use 
of any poles at all. 



CONDEMNATION OF ADJOINING STRIP OF LAND AU- 
THORIZED. 

Middlesex & Somerset Traction Co. vs. Metlar (N. J. Sup.), 56 Atl. 

Rep. 142. Nov. 9, 1903. 

The New Jersey traction act of 1893 (sections 13, 14, Gen. St. p. 
3239), authorized the condemnation of land for the construction of 
any railway built under the provisions of this act, "either as an 
extension of the line of an existing railway, or of a new line not 
exceeding sixty feet in width." A company, operating on leased 
land a railway so built, procured the appointment of commissioners 
to condemn a strip of land adjoining the strip on which its exist- 
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ing line was operated, the two together not exceeding 60 feet in 
width. The supreme court of New Jersey holds that the proceeding 
so taken was within the provisions of this act. 



COMPANY CHARGEABLE WITH NOTICE THAT PASSEN- 
GERS ALIGHTING ARE LIABLE TO CROSS ADJOINING 
TRACK— CARE REQUIRED. 

Reed vs. Metropolitan Street Railway Co. (N. Y. Sup.), 84 N. Y. 

Supp. 454. Nov. 13, 1903. 

A street railway company is chargeable with notice, the first ap- 
pellate division of the supreme court of New York holds, that pas- 
sengers, when they alight from a car at the place where it delivers 
them, are liable to cross' to the opposite side of the street, and 
hence over the adjoining track; and the obligation is imposed upon 
the company to exercise reasonable care in the operation of its 
cars, having regard to such condition. 



PRESUMPTION FROM HEATING OF PLATE OVER 
WHEEL SETTING A PASSENGER'S CLOTHES ON FIRE 
—CARE REQUIRED. 

Powell vs. Hudson Valley Railway Co. (N. Y. Sup.), 84 N. Y. 

Supp. 337. Nov. II, 1903. 

A woman standing in a crowded car over one of the wheels hav- 
ing had her clothes set on fire by the plate over the wheel being 
overheated by reason of the friction caused by the plate being 
pressed down upon the wheel, the third appellate division of the 
supreme court of New York holds that the heating of this plate 
raised a presumption of the failure to exercise such care as was re- 
quired, the duty of the operating road toward its passengers being 
to use the utmost diligence and care for the protection of the pas- 
sengers. 



DUTY TO HOLD CARS MOTIONLESS tINTIL PASSENGERS 
HAVE TIME TO GET SAFELY ON AND OFF— JUDICIAL 
NOTICE NOT TAKEN OF CLOSENESS TOGETHER OF 
TRACKS. 

Scamell vs. St. Louis Transit Co. (Mo. App.), 76 S. W. Rep. 660. 

Nov. 3, 1903. 

One of the most imperative duties of street railway companies, 
the court of appeals at St. Louis, Mo., says, is to hold their cars 
motionless until passengers and persons taking passage have time 
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to get safely on and off; nor can there be a more flagrant viola- 
tion of duty than to start a car without giving ample time for this 
purpose. It also holds that, unless they are in evidence, courts can 
take no notice of such facts as that two tracks are so close to- 
gether that a passenger getting off on the inner side of an open car 
on one track must necessarily step on the other track. 



NO PENALTY UNDER STATUTE FOR OVERCHARGE 
FROM TMISTAKE IN APPLYING PROVISION FOR FARES 
ACCORDING TO GRADE. 

Goodspeed vs. Ithaca Street Railway Co. (N. Y. Sup.), 84 N. Y. 

Supp. 383. Nov. II, 1903. 

The trial court having found that the company's contention 
that the right existed under section 37 of the railroad law to 
charge more than five cents by reason of the grade which was 
overcome was a mistake made in good faith, and without gross 
negligence, which finding was not challenged, the third appellate 
division of the supreme court of New York holds' that the case 
was covered by that provision of section 39, under which this 
action was brought, that the penalty should not be incurred if 
"such overcharge was made through inadvertence or mistake, not 
amounting to gross negligence." 



LOCALITY WHERE TWO STREETS PRACTICALLY MEET 
IN A THIRD TO BE TREATED AS AN INTERSECTION 
OF STREETS. 

Freeman vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 84 

N. Y. Supp. 108. Oct. 22, 1903. 

Where two streets bearing different names comprised what was 
termed a continuous line of traffic, although their direction was not 
within a few degrees identical, and the most westerly point of the 
east line of one was directly south of the most easterly point of 
the western curb of the other, the point of such meeting if it may 
be so called being intersected by a third street on which there were 
street railway tracks, the second appellate division of the supreme 
court of New York holds that, as to the rule of law which holds 
that street railroad companies and other users of streets have 
equal rights at their intersection, this location must be held to be 
such an intersection. And it holds that the point of ingress should 
not be held to affect the rights of those who have occasion to use 
such intersections of streets. The boundaries of an intersection of 
streets, it says, enclose a spot peculiar to the law, in that no 
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paramount rights are known there, and no limitation of this doc- 
trine should be indulged against a class of individuals or vehicles 
that enter from any particular point. 



MAY EJECT PASSENGER FAILING TO PRODUCE TICKET 
APPARENTLY GOOD ON ITS FACE OR TO PAY CASH 
FARE. 

Brown vs. Rapid Railway Co. (Mich.), g6 N. W. Rep. 925. Oct. 

27, 1903. 

As between conductor and passenger, it is incumbent upon the 
passenger, the supreme court of Michigan holds, to produce as a 
ticket one which is apparently good upon its face, or pay the fare in 
cash, and, failing to do this, the conductor has the right to eject 
the passenger from the car. Any other rule, it says', would result 
in unseemly contests between the passenger and the conductor, and 
would put upon the conductor the burden of determining at his 
peril, by facts not evidenced by the ticket produced, whether the 
passenger was entitled to a ride. 



NOT LIABLE FOR FALLEN HORSE KICKING PASSEN- 
GER 

Roedecker vs. Metropolitan Street Railway Co. (N. Y. Sup.), 84 N. 

Y. Supp. 300. Nov. 6, 1903. 

When a car had been pushed back from a fallen horse the latter 
in its struggles in some manner kicked between the car and dash- 
board, striking a passenger standing on the front platform. As- 
suming that the driver of the car was negligent in whipping his 
horses in going around a curve, so as to cause one of them to 
fall upon the ground and under the car, the first appellate division 
of the supreme court of New York holds that such negligence in 
the operation of the car and in the management of the horses was 
not the proximate cause of the passenger's injuries, for which the 
company was legally liable. 



FINALITY OF RAILROAD COMMISSIONERS' DECREE AS 
TO CROSSINGS. 

Boston & Maine Railroad vs. Saco Valley Electric Railroad (Me.), 

56 Atl. Rep. 202. Aug. 18, 1903. 

The supreme judicial court of Maine holds that, under the stat- 
utes of that state, the whole question of how railroad crossings 
shall be constructed and maintained is left, in the first instance, 
to the sound judgment and discretion of the railroad commissioners 
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for determination ; and their decision, when made, is final, unless an 
appeal is taken. They have no authority to modify or change such 
a decree once made, except upon a new application, notice, and 
hearing; nor can they, before appeal, make a temporary decree 
which does not purport to represent their sound judgment and 
discretion in the premises. Such temporary decree is void. 



FOLLOWING BY PASSENGERS OF DIRECTIONS OF CON- 
DUCTOR—SENDING PASSENGER DESIRING TO ALIGHT 
ONTO PLATFORM WHILE CAR IN MOTION. 
Hennessy vs. Muskegon Traction & Lighting Co. (Mich.), 97 N. 
W. Rep. 36. Nov. 9, 1903. 

The conductor is in charge of his car, and his directions, the 
supreme court of Michigan says, are usually followed by passen- 
gers. It would not be reasonable to require passengers to lightly 
disregard them, and they may reasonably believe that it will not 
be imprudent for them to follow them. The court is not willing 
to say that such a direction as that a woman desiring to alight 
should go onto the platform with the car in motion is negligence 
in all cases, or that it might not be in others. Certainly a con- 
ductor who should send a child or a decrepit or weakly or drunken 
person to the platform while the car is in motion would be open 
to criticism, and a jury might, under some circumstances, be 
bound to find such an act negligence. Ordinarily, it is a question 
of fact to be left to the jury. 



WHEN CARS MAY BE SAID TO BE UNDER CONTROL- 
SPEED AND NEGLIGENCE. 

Mauer vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 84 N. Y. 

Supp. 76. Oct. 22, 1903. 

Cars are under control, according to the second appellate divi- 
sion of the supreme court of New York, it may be said, when they 
are running at any given rate of speed, so long as the machinery 
and the attendants are in condition to respond to the necessities 
of the situation; but the control which the law demands at street 
intersections is such control as will prevent, in the absence of negli- 
gence on the part of pedestrians or others lawfully using the 
highway, the occurrence of accidents, and seven or eight miles an 
hour is not, as' a matter of law, such control. The question of 
negligence does not depend so much upon the rate of speed as 
upon the' ability of the motorman or other servants to prevent ac- 
cidents, and it is always a question of fact, taking into considera- 
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tion all of the circumstances, whether the operation of the car was 
negligent or not. 



LIABILITY FOR INJURIES INFLICTED BY RUNNING 
FREIGHT CARS IN VIOLATION OF LAW. 

Daly vs. Milwaukee Electric Railway & Light Co. (Wis.), 96 

N. W. Rep. 832. Oct. 20, 1903. 

This was a personal injury case. It was contended that the 
complaint failed to state a cause of action because it did not 
specifically allege any negligence of the defendant in operating 
the train or in the construction of the cars or the track or other- 
wise. The supreme court of Wisconsin says that it did allege that 
the defendant was only authorized to use its tracks and railway 
for transporting passengers. Had the injury resulted from the use 
of such passenger cars, there might have been some force in the 
objection. But the gravamen of the complaint was that the plain- 
tiff was injured by reason of the defendant running freight cars 
upon its tracks without authority and in violation of law. To 
the extent that the defendant exceeded its authority by running 
freight cars over its tracks without legislative permission, express 
or implied, it must be regarded as acting in violation of law, and 
hence answerable accordingly. The theory is that, the act being 
wrongful, the party doing it is answerable for all the consequences 
that flow therefrom to a person who is not chargeable with negli- 
gence by reason of which the injury is inflicted. The allegations 
of the complaint, if true, were sufficient to authorize a jury to find 
that the plaintiff's injuries were without fault on his part, and were 
actually caused by the running of freight cars on the defendant's 
tracks in violation of law; and hence the complainant stated a 
cause of action. 



VALIDITY OF AGREEMENT WITH ABUTTING PROP- 
ERTY OWNERS TO PAVE STREET. 

Farson vs. Fogg (111.), 68 N. E. Rep. 755. Oct. 26, 1903. Re- 
hearing denied Dec. 4, 1903. 

An electric street railway company agreed with certain abutting 
property owners to pave a public city street, for some consideration, 
which was supposed to operate for their benefit. The supreme 
court of Illinois is of the opinion that the company had no power 
to make any such agreement. Nor has a court of chancery the 
power to decrease the specific performance of any such agreement. 
It says that it is a well-settled doctrine in this state that a city 
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holds the title to its streets in trust for the public, and cannot 
turn over such streets to private parties to be improved. The 
power conferred upon the city to pave, etc., the streets and cross- 
walks is vested exclusively in the city council, and cannot be shared 
by it with any other body or person. 

If a court of equity should require the company to pave the 
street, it would require it to take possession of a public street 
which belongs to the city and is held in trust by the city for the 
use of the people. To order the company to take possession of 
the street would be to order it to create an obstruction in a public 
street, and clothe an outside corporation with the power which 
the law vests in the municipality. 

It is true that the common council, in granting leave to a street 
railway company to lay its tracks in the street, sometimes imposes, 
as a condition, that the street railway company shall keep the 
street between its tracks paved, and perhaps the common council 
might make it a condition that the street railway company should 
keep more of the street than lies between its tracks, paved and in 
repair. But a street railway company has no power, by virtue 
of its own charter, to pave the streets of the city outside and in- 
dependently of the consent of the city itself. Independently of 
any provisions of the charter, it must be true that a street rail- 
way corporation organized under the laws of Illinois has no power 
from the nature of its organization to engage in the business of 
paving streets. 



WHEN ONE ACQUIRES THE RIGHTS OF A PASSENGER 
—ACTS CONSTITUTING INVITATION TO BOARD MOV- 
ING CAR— QUESTION OF CONTRIBUTORY NEGLI- 
GENCE DEPENDENT ON CIRCUMSTANCES. 

O'Mara vs. St. Louis Transit Co. (Mo. App.), "jd S. W. Rep. 

680. . Nov. 3, 1903. 

The right of a person to carriage as a passenger on a street 
car, the court of appeals at St. Louis, Mo., says, rests on a con- 
tract, the essential ingredients of which are that the person must 
signify his intention to take passage, either by words or conduct, 
and the carmen must assent, by words or conduct, to his becoming 
a passenger. It is not necessary to the status of passenger that a 
person be actually on a car, but he is entitled to the privileges 
of that status while attempting to get on, if the car has been 
stopped by those in charge for the purpose of receiving him or 
any one desiring to take passage. Nor is it absolutely essential 
that the car should be standing still when a person attempts to 
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board it, in order for him to acquire the rights of a passenger. 
If carmen, instead of stopping their car, bring it to a slow move- 
ment at a crossing where passengers are received, in obedience to 
a signal from a bystander that he wishes to take passage, their 
conduct is an invitation to him to get aboard; and when he starts 
to do so be becomes a passenger, and entitled to be guarded from 
harm with high care. 

The question of the plaintiff's contributory negligence, the court 
says, stood entirely apart from the question of whether he was a 
passenger when he was hurt, and was' to be ascertained from other 
facts. Whether he was a passenger depended, in the circumstances 
of this case, on a finding that he made known to the motorman his 
desire to become one, and the motorman's response to his signal, 
and acceptance of him as such, by stopping or slowing the car to 
receive him. The plaintiff's alleged contributory negligence de- 
pended on whether, all the circumstances considered, a man of 
ordinary prudence, of his years, would have attempted to get on the 
car. The movement of the car may be so rapid that it would be 
manifest negligence to endeavor to board it, or a person may be so 
infirm and incumbered by burdens as to make it negligence for him 
to attempt to board a car moving at a slow speed. But the issue 
of alleged contributory negligence on the part of a person hurt 
while trying to get on a car in motion is mostly a jury issue. 



DUTY OF MOTORMAN TO KEEP CAREFUL LOOKOUT 
AHEAD AND AS TO PERSONS UPON OR APPROACH- 
ING TRACK, AT CROSSINGS, AND TO YOUNG CHIL- 
DREN. 

Forrestal vs. Milwaukee Electric Railway & Light Co. (Wis.), 97 

N. W. Rep. 182. Nov. 17, 1903. 

It goes without saying, the supreme court of Wisconsin declares, 
that it is the duty of a motorman in charge of an electric street car 
to keep a careful lookout ahead upon and in the vicinity of his track 
so far as the performance of his other duties will reasonably permit, 
to the end that he may avoid injuring any person that may acci- 
dentally or otherwise place himself in a dangerous situation in the 
pathway of such car; that the degree of diligence in that regard, in 
order to come up to the standard of ordinary care which the law 
requires, varies with time, place, amount and character of travel 
upon the street, opportunity for the motorman to see persons' using 
the street for ordinary travel as they approach the track and for 
such persons to see the approaching car, and all circumstances 
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naturally calculated to increase the hazard of injuring such per- 
sons. The care thus indicated, in law, charges the motorman with 
the duty to use ordinary care to avoid dangerous consequences from 
causes within his knowledge, and from those which he might, by 
the exercise of proper vigilance, have knowledge of as well. He is 
bound not only to keep the careful lookout indicated, but to ob- 
serve persons approaching the track, or so circumstanced as to 
suggest a reasonable probability of such approach unconscious of 
danger, whom, consistent with proper attention to his general 
duties, he might observe, and to handle his car, so far as ordinary 
care will permit under all the circumstances, so as not to injure 
them. Obviously, these principles require a motorman at a street 
crossing to exercise greater care than between crossings, and 
much more care in case of very young children approaching the 
track unconscious of an approaching car, or being so circumstanced 
as to suggest a probability of such approach, than in case of adults. 
And the court holds that there can be no doubt that it was the 
duty of the motorman, in this case, as his car approached the cross- 
ing, to observe children near the track in such an attitude as to 
suggest a probability ©f their placing themselves in the way of the 
car, and to use all reasonable care to avoid injuring them in the 
event of that probability changing to a certainty. 



DEED OF RIGHT OF WAY CONSTRUED NOT TO AU- 
THORIZE BUILDING OF TRESTLE FOR CROSSING 
STEAM RAILROAD— NO INJUNCTION ACCOUNT OF 
ERECTION OF TRESTLE REQUIRED BY RAILROAD 
COMMISSIONER— NO LIABILITY TO PROPERTY OWN- 
ERS FOR CUT OR FILL OF STEAM RAILROAD CROSSED 
OR FOR NARROWNESS OF SUBWAY CONSTRUCTED 
THEREUNDER. 

Lane vs. Michigan Traction Co. (Mich.), 97 N. W. Rep. 354- Nov. 

17. 1903. 

By a deed granting a right of way the traction company was 
;;athorized to construct, etc., and operate a road "substantially as 
the poles and trolley wires of said company are now erected and 
maintained on Washington street." Another provision was : "It 
is further understood that party of the second part * * * shall 
be required to operate its electric railway over the right of way 
hereby granted, substantially in the same manner, as under the 
franchise granted to it by the city of Kalamazoo, and under which 
it operates its line over Washington avenue at present." The 
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ordinance referred to provided that the rails should be laid and 
maintained in such a manner as not to obstruct the free passage 
of vehicles over the same, and the upper surface of the same should 
be laid flush with the surface of the streets, and such tracks should 
conform to the grade of the streets, "as now established, or as 
may from time to time be established." 

The supreme court of Michigan holds that, under the provisions 
of the deed quoted, the intention to limit the easement to a surface 
easement was plain, and that it could not be construed to convey 
more tlian a right to build a road conforming to the street or 
surface; that the contention that the deed gave a right to build 
and maintain a trestle required by the railroad commissioner for 
crossing a steam railroad was untenable. But, the company having 
lawfully and in good faith constructed and put in operation a 
permanent public improvement, and, without its fault, the police 
requirements of the state having made the erection of a trestle 
necessary, the court holds that the grantors of the right of way 
by such deed were not entitled to have a court of equity compel 
the company to tear up its track and abandon its road, but were 
entitled to reasionable compensation for such damages as were 
fairly chargeable to the erection of the trestle upon their land. 

The court further holds that the traction company was not to 
blame for the cut or the embankment of another steam railroad 
crossed. Each had the right to make its cut or fill, and the trac- 
tion company committed no actionable wrong when it arranged 
with the latter for a subway. It was responsible for its trestle 
and embankment, and for nothing more. And, where it constructed 
a subway the property owners did not have their rights infringed 
by a failure to construct a subway wide enough to accommodate 
travel aside from its road, the highway then terminating without 
crossing the steam railroad track. 



OBLIGATION TO PAVE FULL WIDTH OF STREET 
WHERE SIDINGS ARE MAINTAINED MAY BE ENDED 
BY REMOVAL OF LATTER. 

Shamokin Borough vs. Shamokin & Mt. Carmel Electric Railway 
Co. (Pa.), s6 Atl. Rep. 64. July 9, 1903. 
The defendant company was authorized by ordinance to construct 
a single-track railway with necessary sidings. It laid a single track 
on one side of a street, and a siding 400 feet long on the other 
side. The intention was to use this siding in connection with a 
branch road, which was never built, and the siding was not used 
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except occasionally for the storage of cars. The road was con- 
structed in advance of street improvements, and the ordinance 
imposed on the company the duty to pave the parts of the streets 
on which its tracks were laid, and to pave the whole width of the 
streets from curb to curb where sidings were laid, when the bor- 
ough should pave the other parts of the streets. The council relied 
on the belief that, as matter of law, it could prevent the removal 
of the siding mentioned, and thus for all time place the cost of 
street improvements on the company. The supreme court of Penn- 
sylvania holds that in this it was mistaken. It holds that the fact 
that a siding had once been placed on the street would not make 
the company liable forever. If it became necessary to relocate the 
siding, the company would be liable for the paving of the new loca- 
tion and relieved as to the old one. If, as in this case, it was 
found unnecessary, its removal would relieve the company from all 
liability. The obligation , was, in effect, to pave the full width 
where sidings were maintained. 



ABUTTER ENTITLED TO INJUNCTION AGAINST CON- 
STRUCTION OF STREET RAILWAY ON UNACCEPTED 
STREET OR HIGHWAY, OR WHICH WILL OBSTRUCT 
A STREET OR PUBLIC HIGHWAY— NOT AN ADDITION- . 
AIL BURDEN— CONTOUR OF SURFACE OF STREET TO 
BE FOLLOWED— PUBLIC AUTHORITIES CAN CONFER 
NO LICENSE TO ENTER UPON PRIVATE PROPERTY. 

Russell vs. Chicago & Milwaukee Electric Railway Co. (111.), 68 
N. E. Rep. 727. Oct. 26, 1903. Rehearing denied Dec. 2, 1903. 
The supreme court of Illinois holds that even if it could be held 
that the place where the company constructed its street railway 
in front of the complainant's property was a street or public high- 
way, she should still have her injunction, the company having ap- 
propriated exclusively to its' own use at least 25 feet of the high- 
way; having erected an obstruction in the street ranging from 2 
to 3 feet high at the south end to about 25 feet at the north end, 
gradually and constantly increasing from where it began at the south 
until the extreme was reached at the north. While the county or 
municipal authorities may grant to street railway companies the 
use of the highways, it is only the use in common and in connection 
with the public that they may grant. Such companies cannot ap- 
propriate the whole or any portion of such streets and highways to 
their exclusive use and control, the statute expressly limiting the 
right of company to such manner as not to "unnecessarily obstruct 
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the public use of such street," etc. Where it is established by 
proof, or admitted, that the place in question is a public highway, 
the property owner, ordinarily, is presumed, in law, not to suffer 
damages from the proper construction thereon of such railroads, 
upon the theory that such use is compatible with the use in common 
with the public, and does not impose upon such street or highway 
an additional servitude. But this is upon the theory that such 
street railways shall follow the natural contour of the surface of 
the streets. 

If the place in question was not a public highway, the public 
authorities had no power to confer license upon the company to 
enter upon it for any purpose. The place in question not being 
a public highway, and the fee being in the complainant, the decree 
finding that s'he was the owner of the entire street, subject to an 
offer of dedication, and subject to its acceptance by the public 
authorities, it was the duty of the electric company to bring itself 
within the exception to the rule by which it might occupy other 
territory than a public highway, and to compensate the complain- 
ant for her damages before constructing its road. The circuit court 
erred in decreeing a bond to be taken from the defendants, and 
requiring the complainant to institute proceedings for her damages, 
and in not granting an injunction. The apppellate court erred in 
modifying that decree, and directing that the company should pro- 
ceed to condemn the right of way, and in requiring the complainant 
to pay any portion of the costs. The decree should have been for 
a mandatory injunction. 



DUTY OF ABUTTER TO REMOVE FENCE IN HIGHWAY 
AFTER NOTICE— RIGHT TO GRADE AND REMOVE OB- 
STRUCTIONS—DAMAGES FOR INJURY TO PRIVATE 
CROSSINGS— WHEN NONE FOR INJURY TO FENCE IN 
HIGHWAY— ELECTRIC ROAD NOT ADDITIONAL BUR- 
DEN. 

Georgetown & Lexington Traction Co. vs. Mulholland (Ky.), 76 
S. W. Rep. 148. Oct. 8, 1903. "Not to" be officially reported." 
If the latter party's fences were upon the highway over which 
the company had been granted by the county fiscal court the right 
to construct and operate its electric line, the court of appeals of 
Kentucky holds that then it was his duty to remove them upon the 
demand of the company, if they interfered with the free use of the 
grant in question. The grant to the company carried with it the 
right to grade its proposed line in such a manner as to make the 
easement available. This involved, of necessity, the right to re- 
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move all obstructions in the public highway inconsistent with its 
free use for the purposes of the grant. If these fences obstructed 
the free use of the grant to the company, it had the right to remove 
them. If the allegations of the company were true, then the party 
was a mere licensee, and could be required to move at any time. 
The grant to the company being inconsistent with his right longer 
to maintain his fences on the highway, it was his duty to move off 
upon request of the company. 

The party owned land on both sides of the highway, and the 
court holds that as to the private crossings which he had, he was 
entitled to recover such sum as would compensate him for the in- 
convenience or loss sustained by him between the time the crossings 
were injured by the company and the time it restored them, if it 
had done so. If his fences were upon the highway, he was not 
entitled to recover any damage by the acts of the company which 
would not have accrued to him had they been upon his own line, 
provided he had prior notice that the company needed that portion 
of the highway occupied by them for the enjoyment of its grant. 
If the cuts on the west side would not have undermined his fencing 
on that side had it been back on his own line, then he was not 
entitled to damage by reason of the cuts. If the fills on the east 
side would not have injured his fencing had it been back of his 
own line, then he was likewise not entitled to damage by reason of 
the fills. The electric roadway in question was not an additional 
servitude upon the highway, and he was not entitled to anything 
growing out of the fact that the company had constructed and was 
operating a line along the highway in front of his farm. 



VALIDITY OF ORDINANCE REQUIRING AIR OR ELEC- 
TRIC BRAKES— JUDICIAL NOTICE TAKEN OF DESIRA- 
BILITY OF COMPELLING EQUIPMENT OF CARS WITH 
CERTAIN MEANS OF STOPPING — PREPONDERANCE 
OF ORAL TESTIMONY NOT DECISIVE^NOR LARGE 
OUTLAY REQUIRED— NOT PRESUMED ANY ONE WILL 
USE INEFFECTIVE ELECTRIC BRAKES. 

People vs. Detroit United Railway (Mich.), 97 N. W. Rep. 36. Nov. 

9. 1903- 

The question in this case was as to the validity of a city ordinance 
punishing the operation of cars not equipped with air or electric 
brakes. It was contended that this ordinance was invalid — First, 
because it could be said not to provide for brakes which would 
tend to lessen danger; second, because its enforcement would 
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require ,an outlay lai^e in comparison with the benefits which 
would result from the use of such brakes as were required by it. 
The object of this ordinance, the supreme court of Michigan says, 
was to compel the equipment of street cars with the means of 
stopping with certainty and expedition. The court may take judicial 
notice that this is desirable, for it is judicially cognizant of the 
fact that the use of street cars is . necessarily attended by imminent 
danger to citizens who are upon the highway, as well as passengers. 
It is past controversy that the city may regulate the conduct of 
defendant's business to the extent of requiring reasonable safe- 
guards against danger. 

This ordinance, the court goes on to say, was in harmony with 
the statute which for many years has required the equipment of 
steam passenger cars with air brakes. Before the court should 
say that a similar requirement as to street cars is unreasonable, and 
therefore invalid, it should be made to appear clearly either that 
there is no necessity for a more efficient brake than a hand brake 
upon street cars, or that neither an air nor an electric brake would 
be such; and if the hand brake is not to be dispensed with, it 
would be necessary to show that such a car equipped with both 
would not be safer than with the hand brake, alone. If it might 
be said that a preponderance of the oral testimony supported the 
view that this ordinance was unreasonable, the court thinks that 
would be insufficient to justify it in nullifying the ordinance. It was 
not improbable that the exact device used on large cars might not 
be adapted to use on a small one (especially where but one set of 
trucks was used) without some modification; but that was not 
shown to be mechanically difficult, and every one knows' that such 
problems are being solved daily in the realm of mechanics. 

The court does not feel called upon to say much about the claim 
that this ordinance should be held invalid upon the ground that it 
would require a large outlay, or that it took property without due 
process of law. It is too well settled, it says, that the state or city 
may enforce regulations clearly looking to the safety of the public, 
and reasonably adapted to such end to make it necessary. All prop- 
erty is held subject to the exercise of the police power. 

It was also contended that the ordinance was invalid even if the 
air brakes could be said to be effective, because it did not desig- 
nate between air and electric brakes, which last were said to be 
clearly shown to be ineffective. But the court thinks there was no 
force in this point. It says that it is not to be presumed that any one 
will use the latter under such circumstances. Defendant certainly 
\s not required to. 
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COLLISION OF CARS RUNNING IN OPPOSITE DIREC- 
TIONS ON SAME TRACK EVIDENCE OF NEGLIGENCE. 

Robinson vs. St. Louis & Suburban Railway Co. (Mo. App.), ^^ 

' S. W. Rep. 493. Dec. i, 1903. 

The collision of cars running in opposite directions on the same 
track, the court of appeals at St. Louis, Mo., holds, was prima 
facie evidence of the defendant's negligence. When shown, the 
burden was shifted on the defendant to show by a preponderance 
of the evidence that the collision was not due to its fault. 



DUTY TO STOP, LOOK AND LISTEN BEFORE ATTEMPT- 
ING TO CROSS TRACK — WHEN LIABILITY NOT 
CAUSED BY TOO GREAT SPEED. 

Heebe vs. New Orleans & Carrollton Railroad, Light & Power 
Co. (La.), 35 So. Rep. 251. June 22, 1903. Rehearing denied 
Nov. 16, 1903. 

The recognized rule, the supreme court of Louisiana holds, is 
that before attempting to cross a railway track a person should 
stop, look, and listen, and it will hardly do to substitute for it a 
rule to the effect that, being at a distance from a crossing, towards 
which he and an electric or steam car are traveling, he may then 
form an opinion as to which of the two will get there first, and, 
acting upon that opinion, essay the crossing without giving him- 
self further concern upon the subject. The fact that a street 
railway company has operated a car at too high a rate of speed 
will not entitle a party who is injured to recover if it appears 
that the fault of the company would not have caused the injury 
save for the supervening and greater fault of the party injured. 



DUTY ON SEEING FRIGHTENED HORSE. 

Knoxville Traction Co. vs. Mullins (Tenn.), 76 S. W. Rep. 890. 

Oct. 24, 1903. 

It is not to be understood, the supreme court of Tennessee says, 
that the employe in charge of a moving car on a public thorough- 
fare is obliged, at the peril of subjecting his employer to a recov- 
ery for damages, to stop the usual methods employed in running 
street cars every time he sees a frightened 'horse in the street. 
But the court thinks that the safety of those who ride or drive 
horses along these highways requires an enforcement of the rule 
that, where it reasonably appears a horse is so frightened as that 
it is unmanageable, or is otherwise placing the one in charge or 
others in imminent danger, the motorman should stop sounding 
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his gong or tell, and also stop the movement of his car, and thus 
prevent, if it may be, a threatened injury. To continue to run 
his car at a rapid rate upon the frightened animal, and to ■ ring 
his gong or bell, are acts of wantonness, which should make the 
master liable for the injuries that result therefrom. 



PASSENGER NOT BOUND TO EXAMINE TRANSFER. 

Moon vs. Interurban Street Railway Co. (N. Y. Sup.), 85 N. Y. 
Supp. 363. Nov. 30, 1903. 
A passenger on a south-bound car asked for a transfer to which 
he was entitled to another line going south, but was given, probably 
through error of the conductor, a transfer to that line going north, 
which would have been a proper transfer if he had been proceeding 
north and wished to continue his journey in that direction. He did 
not examine this transfer, nor, the appellate term of the supreme 
court of New York holds, was it his duty to do so. It says that he 
had the right to assume that, as he was proceeding south, he would 
receive a transfer that would entitle him to continue in that 
direction. 



BUT ONE FENDER, CONDUCTOR AND MOTORMAN RE- 
QUIRED FOR TWO CARS COUPLED TOGETHER. 

Von Diest vs. San Antonio Traction Co. (Tex. Civ. App.), TJ S. W. 
Rep. 632. Nov. 25, 1903. Rehearing denied Dec. 23, 1903. 
A city ordinance provided that it should be unlawful to operate 
or run any street car unprovided with a car fender. It was also 
provided that no electric car should be propelled or operated within 
the limits of the city without having one conductor and one motor- 
man thereon. The court of civil appeals of Texas thinks that, within 
the spirit of the ordinance, two cars coupled constituted one car, 
and a fender on the front car and one conductor and motorman 
were all that was required by the ordinance. 



PASSENGER ACCOMPANIED BY CHILD ENTITLED TO 
OPPORTUNITY TO ALIGHT IN SAFETY UNDER CON- 
DITIONS ATTENDING HER SITUATION. 

Hamion vs. St. Louis Transit Co. (Mo. App.), tj S. W. Rep. 158. 

Nov. 3, 1903. 

The contention of the defendant, in effect, that the testimony 
proved beyond dispute that the car was stopped sufficiently long 
to enable the plaintiff individually to alight in safety, and that if 
she had not paused to assist her niece, a child who was with 
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her, she would not have been injured, the court of appeals at St. 
Louis, Mo., says did not impress it with much force. It says that 
it was the duty of the servants of the defendant in charge of the 
car, perceiving, as they should have done, if in the proper exer- 
cise of their employment, the delay occasioned to the plaintiff in 
assisting her small companion to get off, to have caused the car 
to remain at rest to permit the plaintiff to alight in safety under 
the conditions attending her situation, and the law did not exact 
of her to abandon her youthful associate. 



STATUTE MAKING STREET RAILWAY COMPANIES LIA- 
BLE FOR PRIVILEGE TAX IMPOSED UPON ADVER- 
TISING COMPANY UNCONSTITUTIONAL. 

Knoxville Traction Co. vs. McMillan (Tenn.), -j-j S. W. Rep. 66s, 
Nov. 20, 1903. 
The supreme court of Tennessee holds that the provision of 
chapter 257 of the Acts of that state of 1903 making street and 
commercial railroad companies liable for the privilege tax imposed 
upon advertising companies conducting the business of advertising 
in the cars and stations of such companies is clearly unconstitutional 
and void, as being a deprivation of property without a hearing or due 
process of law. 



LIABILITY FOR ASSAULT ON COLORED PERSON AT 
PARK DUE TO PRESUMABLY KNOWN CONSPIRACY. 

Indianapolis Street Railway Co. vs. Dawson (Ind. App.), 68 N. E. 

Rep. 909. Nov. 17, 1903. 

Here a colored man who went to a park owned by the com- 
pany and on which it maintained certain attractions was assaulted 
and beaten in pursuance of an alleged conspiracy of certain law- 
less frequenters of the park "to suppress, molest, assault, and 
insult colored people generally who might visit said park." The 
pleadings charged the company with notice of the alleged con- 
' spiracy, with acquiescence therein, and, by its guards or police- 
men, with passive participation in the actual assault made. The 
appellate court of Indiana, division No. 2, holds that demurrers 
to the complaint were correctly overruled, and affirms a judg- 
ment for $500 damages against the company. It holds that evi- 
dence of similar ocurrences was competent as tending to show 
notice of the conditions. Lastly, it says that the ^company and 
its officers appeared to have displayed indifference to the condi- 
tions existing which it and they could not well help knowing. 
This may have been due to the idea, sometimes entertained, that 
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as to acts of lawlessness it is a sufficient duty of citizenship to be 
indifferent. Such idea is entirely erroneous. 



INJURY TO ALIGHTING PASSENGER FROM FALL OF 
TROLLEY POLE OF CAR— TRANSFER TICKET ITSELF 
NOT REQUIRED TO BE OFFERED IN EVIDENCE. 

Chicago City Railway Co. vs. Carroll (III), 68 N. E. Rep. 1087. 

Dec. 16, 1903. 

As a passenger was alighting, or just as he had alighted, to 
go to another car, at a junction of two streets, the trolley pole 
from the car from which he was alighting or had just alighted 
fell and struck him upon the head. The supreme court of Illinois 
holds that it was not necessary for him to show what caused the 
trolley pole to fall, or that the car was run in a negligent manner 
with regard to speed, or was defectively or wrongly constructed. 
Nor does it think that it was fatal to his case, after he had testified 
that he had a transfer and his son 'had testified that when he was 
brought home a transfer was taken out of his pocket, that the 
transfer paper itself was not offered in evidence. It says that 
no witness denied that he had a transfer, or that he received 
it in the regular way. The action was not upon the transfer 
paper. It was a mere incident to his right. It was sufficient that 
the undisputed evidence showed, or tended to show, that he did 
receive a transfer, and in consequence of that, and by virtue of 
it, was a passenger on both lines of the company while making 
a continuous journey to his destination. 



CARE REQUIRED IN CHOOSING PLACES FOR PASSEN- 
GERS TO ALIGHT— STOPPING AT SHORT DISTANCE 
FROM CROSSING. 

Lynch vs. St. Louis Transit Co. (Mo. App.), 77 S. W. Rep. 100. 

Nov. 17, 1903. 

What a street railway company or other carrier is bound by 
law to do in discharging passengers from a vehicle, the court 
of appeals at St. Louis, Mo., says, is to use high care to select 
a safe landing place, and in other ways to endeavor to land them 
safely. The defendant, or other carrifer, should not be the least 
remiss in the choice of landing places, and cannot lawfully be. 
It must choose them with great care; and, where there is an 
embankment or other surface fault which enhances the peril of 
alighting, the place is an improper one to discharge a passenger. 
But the court holds that the defendant could not be held answer- 
able from the fact that the plaintiff got hurt in leaving its car 
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while the car was standing at a safe place, although that place 
was a short distance from the one where passengers usually alight- 
ed. It says that the omission of the carmen to stop the car at the 
crossing was not the proximate cause of the injury to the plaintiff, 
because, while maybe the accident would not have happened if 
that had been done, passengers are constantly let off cars at other 
places than street crossings without harmful consequences. Most 
other portions of streets are as safe to alight on as crossings, 
and varieties of cars are constantly being used which permit 
passengers to board and alight anywhere along one side of a car, 
which, of course, contemplates their doing so away from crossings. 



REFUSAL OF CONDUCTOR TO RECEIVE MONEY MIS- 
TAKENLY BELIEVED TO BE COUNTERFEIT— LIABIL- 
ITY OF COMPANY FOR TORTS OF EMPLOYES— RIGHT 
OF PASSENGER TO RESIST WRONGFUL EJECTION 
FROM CAR. 

Breen vs. St. Louis Transit Co. (Mo. App.), ^^ S. W. Rep. 78. 

Nov. 17, 1903. 

A company is liable to answer in damages for the willful and 
malicious torts of its agents committed within the scope and 
course of .their employment, but, the court of appeals at St. Louis, 
Mo., says, the honest expression of the opinion of a conductor of 
a car, or train of cars, that money offered to him in payment of 
a fare is counterfeit, and his refusal to accept it for that reason, 
is not a tort, though he be mistaken in his judgment of the money. 
The question of whether or not the company would be liable had 
verbal slander been charged and proven was not in the case. 

To pay fare money was tendered in this case which the passen- 
ger believed was genuine and was all that he had with him, but 
which the conductor believed was spurious and refused to accept 
on that account. The court says that it is not the law that it 
was the passenger's duty to leave the car when he was told to 
do so by the conductor, 'in the circumstances proven in this case. 
The company was a public carrier of passengers for hire. The 
passenger was rightfully aboard its car, and had tendered and 
continued to tender lawful money to pay his fare, and he was 
at no time in the wrong, and unquestionably had the right to 
remain upon the car until he should arrive at his destination. 
Being in the right, and the conductor in error, he had a right 
to object, protest, and to reasonably resist his expulsion from the 
car, and forfeited none of his rights to recover damages by resist- 
ing, within lawful bounds, the wrong and indignity perpetrated 
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upon him by the conductor in ejecting him from the car. It is 
not the law that one must submit to wrong, for fear that he will 
lose some of his rights. On the contrary, he may manfully assert 
his rights, and make all lawful efforts to maintain them. 



MUTUAL CARE REQUIRED AT CROSSINGS— FAILURE 
TO GIVE SIGNAL OF APPROACH OF CAR UNIMPOR- 
TANT WHEN CAR IS SEEN— DUTY TO' HAVE CAR 
UNDER CONTROL— STOPPING OF CAR NOT TO BE 
ASSUMED FROM ITS SLOWING UP. 

Thompson vs. Metropolitan Street Railway Co. (N. Y. Sup.), 85 

N. Y. Supp. 181. Dec. 11, 1903. 

A man on reaching the space between two tracks at an intersec- 
tion of streets looked in the direction from which a car was 
approaching on the farther track 8 or 10 feet from him. The 
car was approaching rapidly, but at this point it slowed up, and 
as it slowed up the man proceeded. The speed of the car was 
again increased, and just as the man was about to step upon the 
track he was struck by the side or front end of the car. It did 
not appear that he paid any attention tO' the car after it slowed 
up. The first appellate division of the supreme court of New 
York is of the opinion that the record failed to establish the 
negligence of the defendant, or of the man's freedom from negli- 
gence, and holds that a judgment for the plaintiff and an order 
denying a motion for a new trial must be reversed, and a new 
trial ordered. It says that whether or not a signal of the approach 
of the car was given was of no importance, because the evidence 
was conclusive upon the point that the man saw the car. He 
"looked at the car," and must have known that it was approach- 
ing, because it was then only 8 or 10 feet from him. Nor was 
there any force in the suggestion, the court says, that he had a 
right to assume, because the car had commenced to slow up, that 
it would be so controlled that he could cross the street in safety. 
It was the duty of the motorman as the car approached the cross- 
ing to have it under reasonable control. But this did not give 
the man the right to assume that it would come to a stop, or that 
its speed would be so controlled as tO' give him time to pass over 
the tracks without being injured. He had no more right to indulge 
in this assumption, under the facts set out in the record, than the 
motorman had to indulge in the assumption that he would keep 
out of the way of the car. The man, of course, was as much 
obligated to look out for his own safety as the defendant was 
to prevent his being injured. The obligation resting upon each 
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was mutual in this respect. Both had an equal right to the use 
of the street at this point, and while it was the duty of the 
defendant to move its car with care, to the end that the man 
would not be injured, he was also required to exercise the same 
care to prevent being injured. 



NO OBLIGATION TO GIVE PASSENGERS FROM ONE 
CTY TRANSFERS TO CONNECTED LINES IN AN- 
OTHER. 

City of Montpelier vs. Barre & Montpelier Traction & Power Co. 

(Vt.), s6 Atl. Rep. 278. Nov. 25, 1903. 

The defendant was granted the right to construct and operate 
a street railway over various streets of the city of Barre, condi- 
tioned that the fare for riddng upon the lines of the company 
within the city limits should be five cents, and that the company 
should give transfer tickets to all of its own lines. The city of 
Montpelier granted to another corporation similar rights within 
its limits, subject to a similar condition. Subsequently the de- 
fendant acquired the rights and obligations of the other company, 
and the city of Montpelier granted to it the right to construct and 
operate a line of street railway which would connect the lines 
hereinbefore referred to. This last-named grant or franchise con- 
tained nothing such that by accepting and acting under it the 
defendant obligated itself to issue to its Montpelier patrons trans- 
fer tickets to its lines in the city of 'Barre, nor could the supreme 
court of Vermont find from the evidence taken that the defendant 
had in any other way become so obligated. It says that none 
of the rights or obligations of the defendant with respect to its 
road within the limits of Barre were either directly or indirectly 
derived from or imposed by the city of Montpelier. Neither 
the city of Montpelier nor its mayor nor the Montpelier patrons 
of the defendant's road can complain because the defendant re- 
quires of a person riding on its road within the limits of the 
city of Barre payment of the fare which that city permits it to 
charge. 



PREREQUISITES TO CHARGING MORE ON CARS THAN 
TICKETS ARE SOLD FOR. 

Kennedy vs. Birmingham Railway, Light & Power Co. (Ala.), 35 
So. Rep. 108. July 10, 1903. 
All the cases agree, the supreme court of Alabama says, that car- 
riers of passengers may require persons to purchase tickets before 
taking passage on their cars, and to this end may adopt a rule or 
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regulation establishing a higher rate to be paid the conductor than 
the rate charged for a ticket. But to justify a discrimination in the 
rate, the carrier must provide the proper facility and accommoda- 
tion for so purchasing the ticket. If the carrier fails to give the 
passenger a convenient and accessible place and an opportunity to 
buy his ticket before entering the car, the regulation is unreasonable 
and void, and is no defense to an action brought by the passenger 
for his ejection by the conductor after he has paid the ticket rate. 

In this case, the plaintiff boarded a car at or near an intersection 
of streets, which the conductor designated as a flag station, where 
the company had no depot or agent or tickets for sale. The court 
does not think that he should have been required to go 2j4 blocks 
to purchase a ticket before boarding the car there, in order to have 
the benefit of the ticket rate. It says that if the company desires 
to enforce the rule or regulation at all points along its line where 
it receives passengers for transportation, it should have tickets on 
sale at those points. The keeping them on sale at one station will 
not justify its discrimination against passengers who take passage 
at other and different stations. 



DAMAGES WHICH ARE NOT RECOVERABLE FOR 
BREACH OF CONTRACT TO RUN CARS. 

Eckington & Soldiers' Home Railway Co. vs. McDevitt (U. S.), 
. 24 Sup. Ct. Rep, 36. Nov. 16, 1903. 

Assuming that the railway company might have lawfully bound 
itself to construct and operate the piece of road in question, the 
supreme court of the United States says that the question was 
presented as to what compensation in damages the owner of a tract 
of land with whom such contract was^ alleged to have been made 
and who had granted a right of way would be entitled if the com- 
pany found that the traffic did not justify its further maintenance, 
and ceased to run its cars, or if the public interests required such 
changes of the lines of the road as rendered the abandonment 
necessary. The contract referred to did not purport to bind the 
company to operate its cars over the extension or piece of road 
in question for any designated period, but, considering its terms in 
relation to the right of way, the trial court held that it was bound 
in perpetuity, and thereupon that if it ceased to do this in whole 
or in part at any time, the landowner could order the tracks off 
her premises, and recover the difference between the value of her 
land with the cars running and with the expectation that they 
would continue always to run, and the value without the operation 
of the cars and with no expectation that they would run in the 
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future. The supreme court holds that the instruction to this effect 
was erroneous. Treating the contract as a simple contract, and 
the refusal to run the cars as a breach which the landowner could 
accept as finally determining it, the court says it thinks she couK 
not recover for deprivation of the speculative gains of a remote 
future. What might have been made by selling the land at a value 
enhanced by the operation of the tracks in perpetuity was purely 
problematical and not naturally in contemplation. And the more 
so in view of the fact that railroad companies, while private cor- 
porations, are quasi-public agencies, engaged in the performance 
of public duties, and that contracts which prevent them from the 
discharge of those duties cannot be sustained. It did not follow 
that the company, because it possessed the power to construct 
and operate this extension, could contract to operate it forever 
in so absolute a sense that damages could be awarded for the 
breach of such a contract, predicated on the expectation of its 
perpetual operation. Moreover, the court is inclined to think that 
the bearing that the landowner's demand that the tracks be re- 
moved, and the accepted and complete surrender of the right of 
way by their removal accordingly, might have had, under all the 
circumstances, on the question of prospective damages, should not 
have been excluded from the jury. 



USE OF LOOSE-TONGUE SWITCH— APPROVAL BY CITY 
ENGINEER NO DEFENSE. 

Birmingham Traction Co. vs. Reville (Ala.), 34 So. Rep. 981. Feb. 
28, 1903. Rehearing denied July 6, 1903. 
It may be, the supreme court of Alabama says, that the use of a 
"loose-tongue" switch on electric street railways, without a spring 
or other appliance to hold it in a desired position, is common and 
usual with well-regulated roads of that class, and that ordinarily the 
use of such a switch without such a spring or other appliance in the 
track of such roads does not constitute a defect in the condition 
of such track; but when a loose-tongue switch is so put into a 
track, or is put in at such place and for such use, that it is likely 
to cause derailment of cars attempting to pass, unless it is jfro- 
vided with a spring or other proper appliance to hold the tongue out 
of' the way of wheels not intended to take the switch, and no spring 
is attached and no appliance is provided, or, if an appliance is pro- 
vided, it is not adapted to and does not accomplish the purpose for 
which it is provided, the presence, structure, and use of such a 
switch without a spring or other proper appliance does consti- 
tute a defect in the ways of the company. Moreover, the court holds 
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that if the switch here in question was defectively constructed, the 
fact that the city engineer thought otherwise, and approved it as 
being properly constructed, would be no defense to an action for 
damages for injuries to a conductor from a derailment on account 
thereof. 



WHEN TRACTION COMPANY A TRUNK RAILWAY- 
CHARTER AND NOT MOTIVE POWER DETERMINES 
CHARACTER OF COMPANY— TRUNK RAILWAY DE- 
FINED. 

Diebold vs. Kentucky Traction Co. (Ky.), ^^ S. W. Rep. 674. Dec. 

17. 1903- 

A traction company that is a railroad corporation organized 
under the general statutes of Kentucky having power and author- 
ity, under its charter, to construct and operate an electric line 
from Louisville, Ky., to Nashville, Tenn., and to be a common 
carrier of both passengers and freight, when in operation, the 
court of appeals of Kentucky holds is a trunk railway under sec- 
tion 164 of the constitution of that state, which requires that all 
franchises included within its language be sold to the highest 
bidder, but is not to apply to a trunk railway. It is said that 
whether a railway is a street railway or a trunk railway, it will 
not be contended, it is apprehended, depends on the motor power 
employed by it in propelling its rolling stock over and along its 
tracks. It certainly can make no difference wjiether the cars of a 
railroad company are propelled by the agency of steam, or of 
gasoline, or of electricity, compressed air, liquified air, or any 
other agency which science and the inventive genius of man may 
in the future bring into use. Rather the character of a railroad 
company is determined by the nature and extent and limits put 
upon its operation by law or otherwise, and by the character and 
object of its corporate creation as shown by its charter. Again, 
it is said that it seems to the court that it is the charter of a com- 
pany which places it in the class to which it belongs, whether 
street railway or trunk railway, and not the character of the 
motor power which it employs. It is believed that the following 
is the correct definition of the phrase "trunk railway": "A trunk 
railway is a commercial railway, whose main line, whether oper- 
ated by steam, electricity, or any other motive power, connects 
towns, cities, counties, or other points within the state or in 
different states, and which railroad company, under its charter, 
or under the general law, has the legal capacity of constructing, 
purchasing, and operating branch lines or feeders connecting with 
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its main stem or trunk, the main or trunk line bearing the same 
relation to its branches that the trunk of a tree bears to its 
branches, or the main stream of a river bears to its tributaries." 
Under section 842a of the Kentucky Statutes of 1903 it is provided 
that an interurban electric railroad company, in order to be under 
the same responsibilities, and to have the same rights, powers, and 
privileges as railroad corporations existing under the laws of this 
commonwealth, must, under its charter, be authorized to construct 
a railroad 10 or more miles in length. The statutory requisite 
must, of necessity, be incorporated into the above definition of a 
trunk railway when applied to interurban electric railroad com- 
panies in this state. 



LIABILITY FOR INJURY SUSTAINED BY PASSENGER IN 
ALIGHTING— DOCTRINE OF ASSUMPTION OF RISK 
NOT PERTINENT— CONTRIBUTORY NEGLIGENCE A 
GOOD DEFENSE— WHEN DUTY OF EXTRAORDINARY 
CARE BEGINS AND ENDS. 

Fillingham vs. St. Louis Transit Co. (Mb. App.), ^^ S. W. Rep. 

314. Nov. 17, 1903. Rehearing denied Dec. i, 1903. 

The plaintiff, in alighting from a car which was run beyond 
the station platform and where the ground was three or four feet 
below the running board and rough, was injured. The court of 
appeals at St. Louis, Mo., after discussing somewhat the nature of 
the doctrine of the assumption of risk, says it fails to discern how 
it could be pertinent. It says that the word "assumption" im- 
ports a contract or some kindred act of an unconstrained will. 
That Mrs. Fillingham's agreement with the defendant for carriage 
contemplated and covered the risk of alighting at such a place as 
she did, would not bear argument; neither would the contention 
that, because she made no demand to have the car returned to the 
platform, she took to herself the risk incident to getting off at the 
point selected for her by the car operators. She was justified 
in relying to some extent on their judgment and skill; and, though 
she might do so in circumstances that would debar her from re- 
covering damages, it would be on the score of contributory negli- 
gence. 

But in considering the relevancy of the doctrine of assumption 
of risk to this case it must be remembered above all that the law 
forbids a carrier to contract against the consequences of any negli- 
gence it may be guilty of in conveying passengers. Hence, if the 
injury to the plaintiff occurred from the carmen's inattention to 
duty, the defendant would be liable even if she had assumed the 
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risk of injury in alighting by an express agreement. On the othei- 
hand, if the accident did not arise from the fault of the employes, but 
was either purely fortuitous or caused or contributed to by the 
plaintiff's own carelessness, the defendant, as suggested above, was 
exonerated from responsibility by legal rules entirely distinct 
from the doctrine of assumption of risk, namely, by the rule that 
a defendant is not answerable for an accident unless caused by 
his tort, or if the plaintiff's own negligence was an active cause. 
As the plaintiff was full of mental and physical competency, if the 
car was stopped at her command, in order that she might get off, 
and she had suffered an injury in getting off, possibly it could be 
argued that she assumed the risk by an implied contract, or ac- 
cording to the maxim "Volenti non fit injuria" (an injury is not 
done to the willing) ; but on such facts it might be argued with 
equal cogency that the carmen were innocent of negligence. 

The contract between a carrier and passenger, the court further 
states, continues not only during the interval of time consumed in 
transporting the passenger from his starting point to destination, 
but during the period needed for a safe exit from the vehicle. The 
degree of care required of the carrier for a passenger's safety 
while he is leaving the vehicle is as high as that required while 
he is in trarjsit ; that is to say, the extraordinary care imposed by the 
law on carriers of passengers begins when the contract of carriage 
takes effect on the rights of the parties, and continues unimpaired 
until that contract ends with deposit at destination; thus protecting 
passengers as they get on and off conveyances. Part of this duty 
to safeguard passengers while leaving a car or other vehicle con- 
sists in taking care to put them off at a reasonably safe place. This 
rule is to be distinguished from the one holding a carrier only for 
lack of ordinary dilligence in respect to platforms and approaches 
in actions for injuries resulting before the relation of carrier and 
passenger began or after it ended. 



CARE REQUIRED OF CARRIER AND OF PASSENGER 
PROPORTIONATE TO DANGEROUSNESS OF PLACE 
OCCUPIED BY LATTER— RISKS ASSUMED BY PASSEN- 
GER—RISK OF CARRIER'S NEGLIGENCE NEVER AS- 
SUMED—CONTRIBUTORY NEGLIGENCE. 

Parks vs. St. Louis & Suburban Railway Co. (Mo.), ^^ S. W. Rep. 

70. Nov. 25, 1903. 

Traveling on a street car in a great city, the supreme court of 
Missouri, division No. i, says, is always attended with danger, 
whatsoever position in or on the car the passenger may assume. 
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But if it is a position that the carrier offers to the passenger, or 
a position which the carrier assents to his taking, and knowingly 
assumes to carry him in that position, then it becomes the duty 
of the carrier to carry him safely in that position, if it can be done 
by the exercise of that high degree of care which the law requires 
the carrier to observe for the safety of its passengers. The degree 
of care to be observed by the carrier in such case must be in pro- 
portion to the danger which the passenger's position entails. The 
more dangerous the position, the greater the care the carrier is 
bound to observe. And at the same time the law imposes on the 
passenger in like case the duty of observing for his own safety 
the care that a man of ordinary prudence under like circumstances 
would observe, and that care, too, must be in proportion to the 
apparent danger. The more dangerous the position, the more care 
a prudent man would be expected to observe. 

It is the duty of a carrier who has undertaken to carry a pas- 
senger in such a position to carry him. safely, if it can be done 
by the exercise of the degree of care above mentioned; and it is 
correspondingly the duty of the passenger, after he has taken 
that position, to observe such care for his own protection as an 
ordinarily prudent man in a like position under like conditions 
would naturally be expected to observe. Under those circumstances, 
if the passenger is injured from a cause arising out of or incident 
to the position itself, without failure of duty on the carrier's part, 
the carrier is not liable. And though in such case the carrier fail 
to perform its duty, and that failure results in the accident, still, 
if the passenger fails also in his duty as above defined, and his 
failure contributes to bring about the result, he cannot recover. 
But in judging the conduct of both carrier and passenger we must 
look only to conduct after the passenger has assumed the position, 
not charging the position itSelf to either as an act of negligence, 
but requiring both to keep in mind the peril incident to the posi- 
tion, and regulate their conduct in reference thereto. 

Again, the court says that the passenger never assumes the risk 
of the carrier's negligence. There is always a risk of personal 
injury to a person traveling, even if there be no negligence either 
on his' own part or on the part of the carrier. That risk is inci- 
dent to the act of traveling, and is greater or less according to 
the circumstances and conditions. That risk the passenger as- 
sumes. But if to the danger incident to the act of traveling 
under the circumstances and conditions of the particular case is 
added a danger caused by the negligence of the carrier, the pas- 
senger does not assume the risk of those combined dangers. If 
the catastrophe in question did not result from the danger inci- 
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dent to the act of traveling under the given circumstances and 
conditions, but resulted because to that danger was added the 
consequence of the negligent act of the carrier, there was no such 
assumption of risk as would relieve the carrier from liability. 
Assumption of risk is one thing, and contributory negligence is 
another. 



WHEN RULE OF COMPANY COMPETENT EVIDENCE. 

Frizzell vs. Omaha Street Railway Co. (U. S. C. C. A.), 124 Fed. 
Rep. 176. July 27, 1903. 
On the trial of a charge of negligence in the operation of a street 
car, the United States circuit court of appeals, eighth circuit, holds 
that a rule of the company which directs the method of operation 
fn respect of which complaint is made is competent evidence. 



STARTING WHILE PASSENGER IS PASSING FROM 
PLATFORM INTO CAR. 

Sharp vs. New Orleans City Railroad Co. (La.), 35 So. Rep. 614. 
June 22, 1903. Rehearing denied Jan. 18, 1904. 
It is not negligence, the supreme court of Louisiana holds, for 
a street car to start while a passenger is in the act of passing 
from the platform into the car. 



INJURY TO CONDUCTOR FROM PULLING OUT OF 
TROLLEY POLE USED WITHOUT WHEEL. 

Lynch vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 85 N. Y. 
Supp. 805. Dec. 30, 1903. 
After the wheel had fallen out of the socket at the top of the 
trolley pole, a conductor was told by a transfer agent and starter 
to proceed to a certain place, being careful, in going over crossings 
or around curves, that he did not pull the wires down. While 
proceeding in this way upon a straight piece of track where there 
was no crossing, the pole got entangled with a supporting wire, 
and was pulled from its socket on the top of the car, falling upon 
the conductor, injuring him. He had been in the employment of 
the company only three months, and testified that he did not know 
that the trolley pole was bolted onto the top of the car loosely, 
so that, if it caught in the wire, the pole would pull out, rather 
than pull out the wire. The second appellate division of the su- 
preme court of New York, in affirming a judgment for $4,200 dam- 
ages in his favor, says that, if it appeared without contradiction 
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that the servant knew the character of the appliances, and the 
dangers to be incurred, and the method of operating them in 
their incomplete or defective condition, it would have to be held 
as matter of law that he assumed the risk of exposing himself to 
such dangers. Upon the proof in the present case, however, it 
thinks the question whether the plaintiff assumed the risk of such 
an accident as actually occurred could not be determined as matter 
of law, but was properly submitted to the jury. 



DUTY TO SECURE SAFETY OF GENERAL PUBLIC— LIA- 
BILITY FOR INJURIES FROM WRONGFUL OR NEG- 
LIGENT OPERATION OF CARS BY LESSEE. 

Muntz vs. Algiers & Gretna Railway Co. (La.), 35 So. Rep. 624. 
Nov. 30, 1903. Rehearing denied Jan. 18, 1904. 
A railroad corporation, by its very incorporation -under the laws of 
the state, the supreme court of Louisiana holds, assumes as one 
of its primary obligations that it shall operate the road under 
such conditions as to properly secure the safety of the general 
public. It is liable for injuries to persons caused by the wrong- 
ful or negligent operation of the cars upon the road, whether 
operated by itself or by another corporation to which it had 
leased it. 



LIABILITY FOR INJURY FROM CONDUCTOR TRYING 
TO PUSH OFF STANDING CAR PERSON ATTEMPT- 
ING TO BOARD SAME AFTER SIGNAL TO START. 

Ferris vs. Interurban Street Railway Co. (N. Y. Sup.), 85 N. Y. 
Supp. 806. Dec. 30, 1903. 
According to the plaintiff's story, as she stood on the lower 
step of a car in the process of entering the car, the conductor com- 
manded her to taka another car, and at the same time shoved 
her so that she fell against the dashboard, and was injured. The 
car was standing still, but the conductor testified that he had given 
the signal to start, to which, for some reason, the motorman had 
not responded. The court was requested to charge the jury "that, 
if they find that she tried to board the car after the conductor 
had given the signal, and just before the car started in response 
to that signal, why then the defendant is not liable, and their ver- 
dict must be for the defendant." The second appellate division 
of the supreme court of New York says that the request does not 
embody any recognized rule of law, and was properly refused. 
It takes no note of the question of the plaintiff's knowledge, or 
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means of knowledge, of the fact that a signal had been given to 
start the car, nor does it include any suggestion bearing even re- 
motely upon the consideration of the plaintiff's possible negli- 
gence. As an abstract proposition of law it asserts that there 
can be no liability for assault upon the person of a passenger, or 
for any other act of negligence, if the passenger boards the car 
while apparently invited to do so, but after a signal had in fact 
been given to start the car, but given without his knowledge and 
without effect. In other words, freedom from liability is predi- 
cated absolutely upon the fact of the signal, and wholly independ- 
ent of all the surrounding facts and circumstances. A statement 
of the alleged proposition of law included in the request seems a 
sufficient refutation of its accuracy and soundness. The judgment 
for the plaintiff should be affirmed. 



SUFFICIENT. DESIGNATION OF DESTINATION OF CAR. 

City of New York vs. New York & Queens County Railway Co. 
(N. Y. Sup.), 8s N. Y. Supp. 8S7- Dec. 30, 1903- 
"Flushing, via Jackson Avenue," the second appellate division 
of the supreme court of New York holds to be a sufficient and 
substantial compliance with an ordinance requiring the destina- 
tion of a car to be designated thereon to enable proposed passen- 
gers to board the car which will carry them to the place they 
seek. Flushing once having been the name of a village and town 
now merged in the city of New York, and still presumably a 
popular description of the territory formerly within that village 
or town, as so used, indicating a particular part •£ that city 
— the car starting in the territory of one former city and village, 
and traveling to another. 



FOOTBOARD OF PASSING CAR STRIKING PERSON 
WAITING ON PLATFORM. 

State, to Use of Egner et al., vs. United Railways & Electric Co. 
of Baltirnore (Md.), 56 At. Rep. 789. Jan. 13, 1904. 
A man standing on a raised platform which had been used for 
years, and who was waiting for a car, after two had passed with- 
out stopping, was struck by the footboard of the third car, which 
was moving rapidly, perhaps at the rate of 30 or 35 miles an 
hour, its footboard extending over the platform about eighteen 
inches, leaving a space of about two feet and a half for passen- 
gers to stand on while waiting for a car. There was no evidence 
whatever that the motorman in charge of the car acted in a neg- 
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ligent or unlawful manner when passing the platform, or that the 
car differed in construction from the other cars that had passed. 
The court of appeals of Maryland holds that there was no such 
evidence of negligence on the part of the company as entitled the 
plaintiffs to recover. 



AMOUNT BID FOR FRANCHISE TO BE CREDITED UPON 
TAX BEING ITSELF IN THE NATURE OF A TAX. 

Heerwagen vs. Crosstown Street Railway Co. (N. Y. Sup.), 86 
N. Y. Supp. 218. Jan. 5, 1904. 
Is a street surface railroad corporation, organized under the 
laws of the state of New York, entitled to be credited upon the 
tax assessed against it in any year under the franchise tax law 
with the amount which it may have paid the previous year to 
the municipality in which its road is located, under and by vir- 
tue of the bid which it made or the agreement which it entered 
into as a condition of obtaining its franchise from such munici- 
paHty? The majority of the fourth appellate division of the 
supreme court of New York, according to McLennan, P. J. (who 
with Hiscock, J., dissents), are of the opinion that the amount 
thus paid by the corporation should be so credited, because such 
"payment was in the nature of a tax," within the meaning of sec- 
tion 46 of the franchise tax law. 



NO LIABILITY FOR INJURY FROM FALLING ON SIDE- 
WALK OF PASSENGER CAR.RIED BY STREET AND 
WALKING BACK. 

Haley vs. St. Louis Transit Co. (Mo.), ^J^ S. W. Rep. 731. Dec. 

23, 1903- 
The negligence of the defendant, consisting simply in a failure < 
to stop the car, in obedience to the plaintiff's signal, at the cross- 
ing nearest to her residence, in consequence of which she was 
carried to the next crossing, one block further west, where, of her 
own volition, she left the car in safety, the supreme court of 
Missouri, division No. i, holds, was not the proximate cause 
of her injury, where, after safely alighting at the crossing, in 
returning to the crossing at whicJh she intended to alight, she 
fell on the sidewalk leading from the one to the other, sustain- 
ing injury. And it holds that the fact that by reason of climatic 
conditions, or other natural causes, the sidewalk may have been 
in less safe condition than usual, in no way changed the relative 
rights, duties or obligations of the parties. 
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CONDUCTOR PUTTING HEAD OUT OF WINDOW AND 
BEING STRUCK BY POST. 

Govan vs. New Orleans & CarroUton Railroad Co. (La.), 35 So. 
Rep. 484. June 22, 1903. Rehearing denied Jan. 6, 1904. 
Well aware of the situation of iron posts located near the electric 
car track, and to which were attached the wires supporting the 
trolley, and required to keep, and keeping, notice posted in his 
car giving warning to keep heads, arms and body inside the 
car, and otherwise warned by his employers of the danger inci- 
dent to his employment, and no duty being required of him calling 
for. such act on his part, a conductor, nevertheless, thrust his 
head and neck out of one of the windows of the car and was 
struck by one of the posts distant eleven inches from the outside 
of the window of the passing car. The car tracks and posts had 
been located pursuant to directions of the city engineer who had 
authority in the matter. The supreme court of Louisiana holds 
no recovery for damages legally possible. 



INJUNCTION AGAINST ABUTTER INTERFERING WITH 

USE OF CONSENTS REFUSED— NATURE OF 

CONSENTS. 

Paterson & State Line Traction Co. vs. Wostbrock et al. (N. J. Ch.), 
56 Atl. Rep. 698. Dec. 31, 1903. 
The company, the court of chancery of New Jersey says, sought to 
enjoin certain abutters interfering by word, deed, or writing, with its 
use of their consents, and to compel the withdrawal by one of them of 
a paper filed by him with the borough council, or the execution of 
some document to be filed with the council nullifying or cancel- 
ing his consent. Subsequent to the filing of the bill of complaint, 
however, a resolution denying the application of the complainant 
to construct its road was passed by the council, so that there was 
at the time the court decided this case no application pending relative 
to which the consents in question could be held to apply. The only 
basis, therefore, upon which the complainant's bill could then be 
rested, was that the consents gave to it such rights against the per- 
sons who had given them as to entitle it to a declaration or decree 
preventing threatened interference with the right conferred by the 
consents. The complainant claimed that, the consents having been 
granted upon consideration, thej were in the nature of property 
rights or easements. But the court dismissed itS' bill, saying that 
the manifest object of the provision of the statute allowing con- 
sents was not to give to every abutting owner, as such, a right to 
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consent for all future owners of the land to any future application, 
but to require the consent of those who were owners of the land 
at the time of the application to be acted upon. Any other view of 
the nature of the consent would, under color of this statutory con- 
sent, confer upon an abutting owner a transferable property right 
in the street, which has always been denied to them. There is not, 
therefore, and there caniwt be, any right to consent, which is a 
general property right or easement attached to the ownership of the 
property, and the only right which complainant can enforce under 
such consents must be the statutory right which arises only in 
connection with some application or proposed application to the 
council for constructing its road. 



MEASURE OF DAMAGES FOR LAND TAKEN BY 
CONDEMNATION. 

Qiicago & Milwaukee Electric Railroad Co. vs. Mawman (111.), 69 
N. E. Rep. 66. Dec. 16, 1903. 
This was an action to condemn a right of way across certain 
lots. The supreme court of Illinois holds that the measure of the 
landowner's compensation was the fair cash market value of the 
land proposed to be actually taken, having proper regard to the 
location and advantages as to situation and the purposes for' 
which it was designed and used, and the amount, if any, which 
their lands not taken would be depreciated in their fair cash market 
value by the construction and operation of the proposed road. 
Damages resulting from danger to the person of the owner of the 
land from the construction and operation of the road, it holds, are 
too remote, uncertain, and speculative to be considered by the jury 
in fixing the amount of the owner's compensation for lands taken 
and for the depreciation in the value of lands which -will be dam- 
aged, but not actually taken, by the construction and operation of 
the proposed road. 



FRIGHTENING HORSE WITH ADVERTISING BANNER 

ON CAR. 

Indianapolis & Greenfield Rapid Transit Co. vs. Haines (Ind. App.), 
69 N. E. Rep. 187. Dec. 10, 1903. 
The theory of the complaint in this case was that the injury 
complained of was caused by reason of the plaintiff's horse be- 
coming frightened at a sign or banner on the car which he met 
while driving along the highway, and that the sign or banner was 
not necessary to the operation of the car. It was averred that 
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the banner, together with the speed and motion of the car, which 
agitated the banner, made it dangerous, and calculated to attract 
the notice of and frighten horses unaccustomed thereto, passing 
along the highway; that the banner was not necessary in the proper 
management and running of the car, or in any manner required in 
in the operation of the road, but was purely a method negligently 
and carelessly adopted and being used by the company of adver- 
tising a street carnival along its route. The appellate court of 
Indiana, division No. i, holds that the complaint sufficiently showed 
the company's negligence, and stated a cause of action. 



TRANSFERS REQUIRED AFTER EXTENSION OF CITY 

LIMITS. 

Indiana Railway Co. vs. Hoffman (Ind.), 69 N. E. Rep. 399. Jan. 
6, 1904. 
A company which has acquired the right to operate a line of 
street railway within the limits of a city and to operate an inter- 
urban line connecting therewith at the city limits on which there is 
the right to charge a separate fare, and which thereafter contracts 
with the city to issue transfer tickets free of charge to all passen- 
gers requesting the same who may board the cars at any point 
upon any of its lines within the limits of the city, whose destina- 
tion may be to any point upon any other line of the company's 
road within said limits, the supreme court of Indiana holds is 
bound to give a transfer to a point on said interurban line brought 
within the limits of the city by a subsequent annexation of terri- 
tory. It says that whatever rights the company in this case had 
in such territory under its grant from the board of commissioners 
were not impaired or destroyed by the extension of the city bound- 
ary, but were changed by its agreement with the city to issue trans- 
fer tickets over its line therein to all points within the city limits. 
This agreement could not be held to apply only to passengers who were 
transported on the company's cars within the old limits of the city, 
but must be held to apply to and include any and all passengers 
whose destination was within the limits of the city as they were 
extended by the annexation of territory. This extension by the 
municipal authorities was the exercise of governmental powers. 
In a legal sense the city is a unit, although its boundaries may be 
changed from time to time by extension, and all persons within 
the hmits thereof as extended become bound by, and must yield 
obedience to, its ordinances. It certainly in reason cannot be 
asserted that an ordinance adopted by a city must, in its operation, 
forever be confined to the limits of the municipality as they were 
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at the time it was passed, and cannot become' operative in territory 
thereafter annexed, and made a part of the corporation. And with 
no more force and reason could it be said in this case, under the 
circumstances, that the agreement of the company in regard to 
issuing transfer tickets was not operative within the limits of 
the city as thereafter extended. 



CARE REQUIRED TO AVOID INJURY TO PERSONS USING 
HIGHWAY AND AT CURVES WHERE RUNNING 
BOARD OVERLAPS SIDEWALK— DUTY TO REDUCE 
SPEED AND SOUND GONG— DUTY OF MOTORMAN— 
USE OF LONG CARS NOT NEGLIGENCE— DUTY OF 
PERSONS ON SIDEWALK OR IN STREET. 

Hayden vs. Fairhaven & Westville Railroad Co. (Conn.), 56 Atl. 
Rep. 613. Jan. 6, 1904. 
The plaintiff, standing in conversation on a street corner about 
twelve inches from the edge of the sidewalk, was struck by the 
running board of a long double-truck car which at one point 
at such corner projected over the curbstone and over the sidewalk 
for a distance of twenty-five inches in rounding a curve opposite 
such corner in turning from one of the intersecting streets to the 
other. As to the degree of care required of the defendant, the court 
charged in substance as follows : It was the duty of the defendant, 
in running its cars on the highway, to use reasonable care to avoid 
injury to persons using the highway; and what is reasonable care 
depends upon the circumstances of the case; and, as the danger of 
accident increases, the degree of care should also increase. It was 
the duty of the defendant to the plaintiff to exercise such care as 
would be exercised by a reasonably prudent man under all the cir- 
cumstances. At places where there is more danger the speed must 
be greatly reduced, and the gong should be sounded to give warn- 
ing; and if the defendant company was operating a car, the running 
board of which, at curves, extended over a part of the sidewalk, 
it was its duty to use reasonable care and diligence to prevent in- 
jury thereby to any person standing on the sidewalk at such place; 
"and it is the duty of the motorman operating such car to use reason- 
able care to avoid injury to persons on the sidewalk at places where 
there is such overlapping of the running board ; and reasonable care 
may mean great care, depending upon the circumstances, and, the 
greater the overlapping, the greater the degree of care must be 
exercisd. It is his duty to avoid injury to persons lawfully using 
the public street, whether crossing it or whether on the sidewalk." 
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The supreme court of errors of Connecticut thinks this was a fair 
statement of the law relating to the duty of the defendant and 
its servants towards the plaintiff in this case, and that it was well 
adapted for the guidance of the jury. 

The court further charged, in substance, that if the car that struck 
the plaintiff was of the kind in general and ordinary use by other 
companies engaged in the same business as the defendant, "the mere 
use thereof as a street car at such curves as the one in question, in 
a manner in all other respects careful and proper," would not of itself 
constitute negligence. The plaintiff complained of this, but, the 
supreme court of errors thinks, without reason. 

Nor does the latter court think there was any error in a failure 
to charge, as requested, that, because the plaintiff was on the side- 
walk, he was under no duty to exercise reasonable care with reference 
to the approach of a car around the curve in question. It says that, 
standing where the plaintiff did, so near the edge of the sidewalk, 
it was, it thinks, his duty to exercise some degree of care with refer- 
ence to the street traffic. He was not, standing there, as free from 
all duty with regard to that traffic as he would have been in bed; 
yet that was substantially the import of this request. Standing in 
the street, it would have been his duty to exercise a higher degree 
of care, perhaps, than would be required of him on the sidewalk; 
but even on the sidewalk he was not entirely free from the duty to 
exercise some care with reference to street traffic. Whether on street 
or sidewalk, he was bound to exercise some care ; the degree of care 
varying with the circumstances. In short, he was bound, standing 
where he did, to exercise such care as would be exercised by a 
reasonably prudent man in like circumstances. 



WARNING OF RAILROAD COMIMISSIONERS COMPETENT 
EVIDENCE IN PERSONAL INJURY CASE. 

Baruth vs. Poughkeepsie City & Wappinger's Falls Electric Railway 
Co. (N. Y. Sup.), 8s N. Y. Supp. 822. Dec. 30, 1903. 
The New York railroad law provides: "No examination, request 
or advice of the board [state board of railroad commissioners], or 
any investigation or report made by it, shall have the effect to im- 
pair in any mariner or degree the legal rights, duties or obliga- 
tions of any railroad corporation, or its legal liabilities for the con- 
sequence of its acts, or of the neglect or mismanagement of any of 
its agents or employes." The second appellate division of the 
supreme court of New York says in this personal injury case that 
it can see nothing in this provision which makes the fact incompetent 
as evidence that prior to an accident the attention of a railroad 
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corporation was called to a dangerous condition of its road, which 
dangerous condition subsequently caused the accident complained of. 
Notice to the company of the defect from which injury has resulted 
is always deemed competent and cogent evidence in cases of this 
character, irrespective of the source from which the notice may 
have emanated. Again, the court says, that the section referred to 
relates only to the legal effect upon the rights, duties, obligations, 
and liabilities to be given to the recommendations and actions of 
the board. Such action cannot change these rights and liabilities 
as a matter of law. The language is quite appropriate to the idea 
that the corporation cannot shelter itself, as a matter of law, behind 
the advice or report of the board, to avoid the consequences of neg- 
lect or mismanagement, but it seems a strained construction to 
hold that such advice or report cannot be taken into consideration 
by a jury in determining the question of neglect or mismanagement 
as one of fact. It is true that the legal rights of the company 
are not to be impaired by the action of the board, nor would they 
be impaired by the admission of proof of such action. The liabil- 
ity would still rest upon the fact of negligence, notwithstanding the 
company had the legal right to maintain its road "in the condition 
that it did, in so far as concerns the action of the state board of rail- 
road commissioners. But on that question of fact it would seem 
that an official notification to the company from a competent and 
qualified source, made more than a year before the accident, calling 
attention to existing conditions as dangerous, and suggesting an 
easy and appropriate remedy, which notification was wholly neglected 
and disregarded, must be legitimate evidence in an action between 
the railroad and a person injured by the alleged neglect, in the ab- 
sence of a clear legislative prohibition^ of the use of such notification 
as evidence. 



CRIMINAL RESPONSIBILITY OF OFFICERS OR AGENTS 
—CONSTRUCTION AND MAINTENANCE OF AUTHOR- 
IZED DANGEROUS GRADE CROSSING— NOT PUTTING 
IN DERAILING SWITCH. 

State vs. Young (N. J. Sup.), 56 Atl. Rep. 471. Sep. 3, 1903. 

This was a prosecution for manslaughter against the president, 
vice-president, executive committee, general superintendent, superin- 
tendent and assistant superintendent for Essex county, and the road- 
master of the North Jersey Street Railvi^ay Company. They were 
indicted as the result of a grade-crossing accident. That this cross- 
ing was a place of especial danger, the supreme court of New 
Jersey says, could not be controverted. That human ingenuity 
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could not render it absolutely safe was manifest. But notwith- 
standing that fact, neither the corporation, whose agents these de- 
fendants were, nor the defendants themselves, were guilty of any 
criminal act, or even civilly responsible for the construction of 
their railroad at this place, for the reason that the legislature had 
authorized the company, or its predecessor, to construct and oper- 
ate a trolley road along the surface of that avenue, down that in- 
cline, and across the tracks of the steam railroad company at grade. 
And being authorized by the legislature, the act was a legal one. 
No responsibility, either criminal or civil, rests upon a man who 
does a legal act, unless he does it in a negligent way. 

The state very properly conceded, as the court understands it, 
it goes on to say, that the only responsibility which could attach 
was such as arose from a negligent performance of duty, , either 
in the method of construction of that road in that dangerous local- 
ity, on the grade of the street, or in the system of its operation. 
The question of the criminal responsibility of the indiyidual officers 
or agents of the company was a much narrower one than that of 
the civil responsibility of the corporation. It must appear that 
each of these directors or officers, to be responsible criminally, had 
been guilty of gross negligence, either in the doing of, or in the 
omission to do, some specific act, which was rendered necessary in 
the performance of his duty to those who rode on that car. 

The undisputed facts, as submitted by the state, showed that at 
the crossing of trolley roads by steam railroads it is not the uni- 
versal practice to put in derailing switches, and that, so far as the 
case disclosed, not more than perhaps lo per cent, of all the cross- 
ings in this country are so protected. That suggested, at least, 
the court says, the idea that there must be a great difference of 
opinion among men who operate these trolley roads at such points 
as to the advisability, the wisdom, of such a method of protection, 
as to whether or not it really does add to the safety of the cross- 
ing, or whether it does not, in fact, make it more, rather than less, 
dangerous. That raises a question, and, where a question is pre- 
sented of that kind, there being reasons for and against the adop- 
tion of a scheme, it does not follow that, because one method is 
discarded, rather than adopted, the act is a negligent one. Whether 
or not a derailing switch is a necessary precaution, the omission 
of which suggests, or rather demonstrates, gross negligence on 
the part of those who omit to put it in, cannot be decided without 
considering also the question of the operation of the road as it is 
constructed. 

And it is said that, taking the system of construction and the 
system of operation together, if they did not furnish the safest 
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method which could possibly have been devised for the protection 
of passengers on the trolley cars, they certainly did furnish so 
safe a method as to justify these directors and officers in sup- 
posing that additional precautions were not necessary. It was a 
question for them to determine whether the putting in of a derail- 
ing switch would be an additional safeguard. And, because they 
reached the conclusion that it was not required, instead of the 
opposite conclusion, it could not be said that they were guilty of 
such gross negligence in the performance of duty as to render 
them criminally responsible. 



DEPARTURE IN DETAILS FROM APPROVED PLANS OF 
CONSTRUCTION DOES NOT MAKE A PUBLIC NUI- 
SANCE — USE OF TIES OF DIFFERENT WOOD OR 
RAILS OF DIFFERENT WEIGHT— RATIFICATION BY 
CITY OF VARIATIONS— CONSTRUCTION O-F CROSS- 
OVER SWITCH SCO FEET FROM DESIGNATED POINT 
—ABUTTER NOT ENTITLED TO MANDAMUS. 

State, ex rel. Howard vs. Hartford Street Railway Co. (Conn.), 56 
Atl. Rep. 506. Dec. 18, 1903. 
A cross-over switch connecting the two tracks of a double-track 
electric railway was constructed in front of the relator's residence, 
at a point 500 feet distant from that indicated on the plan. The 
supreme court of errors of Connecticut says that it may be that a 
railroad structure of this kind, placed in the highway, is an unlawful 
obstruction, unless its location and mode of construction are sub- 
mitted to and approved by the council ; and it may be that after such 
approval a road can be located and constructed in such utter dis- 
regard of the plan approved as to be, in effect, a road built without 
submission or approval. But it cannot be that a railroad author- 
ized by the legislature, approved in its location and mode of con- 
struction by the council, and built in substantial accord with that 
approval, is a public nuisance, merely because in some detail of con- 
struction there is a departure from the plan approved. And it 
cannot be that a particular part of the structure so built, which differs 
in detail from the mode of construction indicated by the plan, is, for 
that reason only, a public nuisance, although the difference may be 
sufficient to justify the council in ordering the part to be removed, 
and the construction to conform to the plan. For instance, in the 
plan before the court the railroad ties are required to be of oak or 
chestnut wood, and the steel rails to be of a specific weight. Can 
it be that any tie of a different wood, or any rail of a different 
weight, is, for that reason only, an unlawful obstruction on a high- 
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way, and so for that reason a public nuisance? Such effect can- 
not reasonably be given to the legislation regulating the novel 
and peculiar situation arising trom the relation of the defendant 
corporation and the city to ^ach other and the highways. That legis- 
lation recognizes a railroad structure as a part of the highway, 
furthering the identical public use of common travel for which 
the highway was established, unless authorized for a different pur- 
pose, or constructed and operated so as to be perverted to a different 
purpose and to invade property rights without compensation. 

In making the discretion of the railroad subject to that of the 
city, and providing efficient means whereby the latter can enforce 
obedience, the law makes full provision for any departure from the 
plan, in detail of construction by the railroad without the assent of 
the city, but does not directly or indirectly declare that by the 
mere fact of such departure the tramway, or any part of it, ceases 
to be a constituent part of the highway, facilitating its use for pub- 
lic travel, and becomes a mere lawless obstruction to that travel. 
If the railroad company, in some detail of construction, departs from 
the plan adopted, the city has the power to compel conformity, but 
is not necessarily bound to do so. It is within its discretion to ratify 
the variation by a formal change of the plan in the manner provided, 
if not by formal acquiescence ; and, even when the council has issued 
an order of conformity, the city is not necessarily bound to enforce 
that order, either by writ of mandamus as authorized by the statute, 
or by itself doing the work at the expense of the company. It is 
still within its discretion to ratify the change. It may be doubtful 
whether the duty resting on the railroad company of exact con- 
formity with the plan in detail of construction is a corporate duty 
that can be enforced by mandamus, except at the instance of the 
city, as specially authorized by statute. 

With reference to the aggravation of noise and vibration when 
the public travel passes over a cross-over switch, the court says that 
the defendant is not liable for an annoyance of this kind, because 
such annoyance is an incident to the use of the highway for public 
travel, and is not made liable because, through its disobedience of 
the council's orders, it happens to fall with greater stress upon the 
relator than upon his neighbors. It is the nature of the annoyance, 
as a necessary incident to the public use of the street, and not 
the defendant's disobedience to the council's' order, which determines 
its liability to those who happen to suffer most by the annoyance. 

But the relator, apparently claimed that the annoyance suffered 
by him was not merely an ordinary incident to the use by the public 
of a highway constructed with a double-track tramway and a cross- 
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over switch, but that, owing to physical or other conditions existing 
at this particular place, it was peculiar and exceptional, and so injuri- 
ous to his right to the quiet enjoyment of his home that the legisla- 
ture, in authorizing a street railway, could not be held to have 
authorized its construction in such manner at this place, or that the 
legislature itself could not authorize such an invasion of his rights 
of property without compensation. If this claim is well founded, 
the court says, the relator has a grievance against the defendant, 
and is entitled to legal redress, but such right does not entitle him 
to a writ of mandamus commanding the railroad to obey the order 
of the city council. His private right cannot be enforced without 
establishing the absolute illegality of such construction of the high- 
way at this' point, whether built with or without the joint action of 
the defendant and the city council. This question is not involved 
in an application for the writ. An ordinary action in equity will 
furnish a complete remedy for testing the existence of such a wrong 
to the relator, and giving the relator full and adequate redress. 
This of itself is a conclusive answer to any application for the ex- 
traordinary remedy by writ of mandamus. 



RUNNING PRESIDENT'S CAR AT HIGH SPEED AROUND 

CURVE OR OVER ROAD WITHOUT DUE 

CARE TO AVOID COLLISIONS. 

Hennessy vs. St. Louis & Suburban Railway Co. (Mo.), 73 S. W. 
Rep. 162. Mar. 18, 1903. 
Where the president of a street railway company knew that there 
was another car still out on the road, which would come in at some 
timie that evening, the supreme court of Missouri, division No. i, 
holds that it was negligence to run his private car at a high rate 
of speed around a curve, where a coming car could not be seen, or 
to run it out over that part of the road without taking proper pre- 
cautions to prevent a collision with a car he knew would come in 
at some time in the evening. 



INFERENCE AND DUTY AS TO LOOKING AND LISTEN- 
ING—CROSSING IN FRONT OF APPROACHING CAR. 

Kansas City-Leavenworth Railroad Co. vs. Gallagher (Kan.), 75 
Pac. Rep., 469. Feb. 6, 1904. 
In the absence of evidence to the contrary, the supreme court of 
Kansas holds, a jury may infer from the universal instinct of self- 
preservation that a person about to cross an electric street railway 
track both looked and listened befose venturing to do so. It is 
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the duty of a pedestrian upon a city street, who is about to cross 
the track of an electric street railway company, to exercise his 
faculties of sight and hearing, and in other respects to take ordi- 
nary precautions to avoid collision with the cars. If he do look 
and listen, he will be held to an apprehension of that which should 
have been seen and heard, and, if he fail to look and listen, he 
will be charged with the same liability in case of disaster as if he 
had done so. But a traveler may cross an electric street railway 
track in front of an approaching car which he plainly sees and 
hears, and not be negligent. If, in view of his distance from the 
car, the rate of speed of its approach, and all other circumstances 
of the event, a reasonably prudent man would accept the hazard 
and undertake to cross, a traveler may do so, and the propriety of 
his conduct is ordinarily a question for the jury. 



RIGHT TO CONNECT BRANCH WITH MAIN LINE OF 
SYSTEM— AFTER TIME FOR COMPLETION OF ROAD 
—CONTRACT TO RUN CARS "TO" VILLAGE MEANS 
BEYOND BOUNDARY LINE. 

Houghton County Street Railway Co. vs. Common Council of 
Village of Laurium (Mich.), 98 N. W. Rep., 393. Feb. 16, 1904. 
The supreme court of Michigan says that the purpose of the 
company was to construct a street railway running through and 
accommodating all the centers of population within the county of 
Houghton. The articles of incorporation were specific, and men- 
tioned three lines as part of the system. The common council of 
the village of Laurium knew the situation and the provisions of 
the articles of incorporation, and clearly contracted with reference 
thereto. That the parties contracted in reference to these lines was 
apparent from the language of the franchise, by which, for the 
accommodation of its own inhabitants and all travelers to and from 
Laurium, the franchise required the company to run cars frony any 
terminus of the line or lines of its road without the limits of said 
village at regular intervals to said village, and without change or 
transfer, and without any discrimination between said village of 
Laurium and any other city or village. No such language would 
have been used if but one line had been contemplated. One of the 
things which the company unequivocally contracted to do was to 
connect all the lines of its road so that cars should run from any 
terminus outside the village along its track or tracks within the 
village without change or transfer. This was obviously for the 
accommodation of the inhabitants of the village of Laurium and 
travelers thereto. If the company contracted to do this, the com- 
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mon council certainly contracted to give it the right to do it. No 
place was fixed for the union of the lines. It followed that the 
parties contemplated and contracted for a union at a place con- 
venient hoth to the company and to the inhabitants of Laurium and 
those having occasion to travel over the road to Laurium. Again, 
the court says that by the ordinance the company contracted to run 
all its cars without change to the village of Laurium. "To" means 
within, not up to. It was not a compliance with the terms of the 
contract for the company to construct its road up to the boundary 
line of the village. It is therefore clear that the franchise granted 
to the company the right to connect a second or branch line with 
the main line at some convenient and proper place, and was not 
limited to a connection outside the village of Laurium. Nor does 
the court consider that the right to make the connection was for- 
feited by a failure to construct the second or branch line before the 
date it was required to have its railway within the village com- 
pleted and in full operation along the streets. 



RIGHT OF PASSENGER RIDING FOR THAT PURPOSE TO 
RECOVER PENALTIES FOR REFUSALS TO GIVE 
TRANSFERS— AVAILABILITY OF ANOTHER ROUTE 
NO DEFENSE— NOR DESIRE TO PREVENT UNDUE 
CROWDING OF STREET— CONSTRUCTION OF NEW 
YORK STATUTE. 

Topham vs. Interurban Street Railway Co. (N. Y. Sup.), 86 N. Y. 
Supp. 29s. Jan. 19, 1904. 

This action was brought to recover penalties, based upon repeated 
refusals to furnish transfers. The appellate term of the supreme 
court of New York says that the plaintiff on each occasion was a 
bona fide passenger, but, even if he had ridden for the very pur- 
pose of obtaining a penalty, he was entitled to recover, if the defen- 
dant was legally bound to transfer him. It also holds that the fact 
that there was another route embraced within the defendant's sys- 
tem, over which the plaintiff on each occasion might have traveled 
for a single fare, could make no difference; and the fact that the 
giving of transfers at the point in question might cause undue 
crowding in the street and at the crossings was no excuse for not 
giving them, unless sanctioned by legislative action. 

Section 104 of the New York railroad law requires, under penalty, 
contracting corporations to carry for one fare. It provides that 
"every such corporation entering into such contract" shall carry for 
one fare, and give transfers. "The provisions of this section shall 
only apply to railroads wholly within the limits of any one incorpo- 
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rated city or village." The court holds that the true construction 
of section 104 is that it applies to railroad corporations and all 
other corporations within this state which, while formed under 
some other than the railroad kw, have the right to own or operate 
a railroad within this state, and that it applies to leases as well 
as traffic contracts, and that the duty of giving transfers for a 
single fare shall apply only to such railroads as are wholly within 
the limits of any incorporated city or village. That the legisla- 
ture intended section 104 to apply to all street railroad corpora- 
tions, without regard to the law under which they were incorpo- 
rated, or the date of their incorporation, appears by the amendments 
which were made to section go of the railroad by chapter 434, p. 908, 
of the Laws of 1893, and by chapter 933, p. 791, of the Laws of 1895. 
The concluding sentence of section 104 refers to railroads, and not 
to corporations. It was added when the right to lease was extended 
to every corporation owning a railroad within this state, to prevent 
the right of transfer for a single fare from being fastened upon long 
lines of country railroads. 



INTERURBAN CARS AN ADDITIONAL BURDEN ON CITY 
STREETS. 

Younkin vs. Milwaukee Light, Heat & Traction Co. (Wis.), 98 
N. W. Rep., 215. Feb. 2, 1904. 
The supreme court of Wisconsin points out that under its de- 
cisions an electric street railway operating within a city is not an 
additional burden upon the streets, whereas an interurban line is an 
additional burden upon the highway, entitling the abutting land-own- 
ers to compensation therefor, and it now holds that one connecting 
one city with another and the latter city with a summer resort 
six or seven miles beyond is not only to be treated as an additional 
burden upon the highway between such points, but upon the streets 
of the latter-mentioned city over which its interurban trains or 
cars are run, or rather the running of the interurban trains and 
cars over the street railway tracks in such city is an additional 
burden upon the lands of abutting lot owners. 



DANGER FROM WORK CAR BEING ON TRACK AN 
ASSUMED RISK. 

Nelson vs. Oil City Street Railway Co. (Pa.), 56 Atl. Rep., 933. 
Jan. 4, 1904. 
A motorman on a car running at the rate of 12 or 15 miles an 
hour on a single track railway was fatally injured in a collision 
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with a work car whicl^ was standing or was nearly stationary at a 
curve in the road. Various grounds of negligence were alleged, 
but the supreme court of Pennsylvania says that the only one con- 
tended for at the trial related to the manner in which the company 
operated its work car. Since this car was used as necessity re- 
quired, and often in sudden emergencies, it was evidently imprac- 
ticable that its movements should be regulated by a fixed schedule. 
There was no danger in its use that could not be avoided by the 
exercise of reasonable care on the part of the deceased. More- 
over, there was such an habitual use of the car that whatever 
danger might result from its presence on the track was a risk of 
the employment, open, manifest, and fully known to the deceased, 
and assumed by him without objection. It follows that there was 
no error in entering a nonsuit. 



FIRST GRANTEE OF RIGHT TO CONSTRUCT ROAD MAY 
ENJOIN INTERFERENCE WITH ITS ROAD BY A SEC- 
OND GRANTEE— LAYING SECOND TRACK WITH ONE 
RAIL BETWEEN RAILS OF FIRST TRACK A TAKING 
OF PROPERTY. 

Hamilton, Glendale & Cincinnati Traction Co. vs. Hamilton & Lin- 
denwald Electric Transit Co. (Ohio), 69 N. E. Rep. 991. Jan. 
19, 1904. 

When a city council has, by ordinance, legally granted to one 
street railway company .the right to construct its railway and lay 
its track on and over a particular part of a designated street within 
said city, and such company has duly accepted said grant, and 
entered upon and taken possession of the right of way so specifically 
granted, the supreme court of Ohio holds that a subsequent grant 
by said city council, or its successor in office, the board of control, 
of the same right of way, or a substantial part thereof, to another 
street railway company, for like purposes, will not of itself confer 
upon the second granteethe right to enter upon and take posses- 
sion of the route or , right of way so granted, where such entry 
and possession by it will materially and injuriously interfere with, 
interrupt, and abridge the first grantee's use and enjoyment of the 
said right of way. And where said second grantee threatens and 
is about to take possession of said route and right of way under 
and by virtue of its said grant, without the consent and against the 
will of said first grantee, and without having appropriated the right 
so to do, it will be restrained from so doing by injunction. 

In this case the first grantee constructed an electric street railway, 
with a gage of 4 feet 854 inches, along the central portion of a 
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certain avenue. The second grantee was to construct its tracks 
with a gage of S feet 25/2 inches along a portion, and as near the 
center as practicable, of said avenue, the east rail of its track to 
be placed between the rails of the first grantee, 8 indhes west of 
the east rail, and the west rail to be placed .14 inches west of the 
first grantee's west rail, the second grantee to make excavation 
under the rails and between the ties of the first grantee's roadbed 
for the purpose of constructing its road by putting its ties therein 
and its rails thereon. The supreme court holds that this would 
constitute and be a taking of the first grantee's property, within 
the constitutional meaning of that term, and that the first grantee 
was entitled to an injunction against the second grantee construct- 
ing its road in the manner described, unless it acquired the right 
by appropriation. It says that the interruption and injury that 
would necessarily result to the use of the first grantee's property 
was at once manifest from the nature of the right claimed by the 
second grantee, for it was not susceptible of doubt that the imposi- 
tion of a portion of the second grantee's track upon the roadbed 
and track of the first grantee would be productive of delay and 
obstruction to the cars of the latter in the reasonable and necessary 
operation of its road. Indeed, the obstruction and delay would 
be precisely the same as if the two companies were running and 
operating their cars over the same track. Yet the second grantee 
would admittedly be without right to run its cars over the tracks 
of the first grantee without its consent, or unless it should first 
have obtained the right so to do by an authorized appropriation. 



STREET RAILWAYS OPERATED IN MORE THAN ONE 
COUNTY NOT TAXABLE AS "RAILROADS" SO OP- 
ERATED—CLASSIFICATION OF INTERURBAN RAIL- 
ROADS NOT DECIDED. 

San Francisco & San Mateo Electric Railway Co. vs. Scott (Cal.), 
75 Pac. Rep., 575. July i, 1903. Rehearing Feb. 15, 1904. 
On rehearing, the supreme court of California holds that the pro- 
vision of section 10, article 13, of the constitution of that state that 
"the franchise, roadway, roadbed, rails and rolling stock of all 
railroads operated in more than one county in this state, shall be 
assessed by the state board of equalization at their actual value, 
and the same shall be apportioned to the counties," etc., does not 
apply to street railroads. Whether or not interurban railroads, when 
operated in more than one county, are to be classed as street rail- 
roads, or as ordinary railroads to be assessed by the state board 
of equalization, and, if the latter, whether they may be attached 
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to a system of street railroads, and so make the entire mileage of 
such system subject to assessment by the state board, or must, for 
the purpose of such assessment, be limited exclusively to the part of 
the system traversed by the cars of the interurban line, the court 
says were questions which did not arise in this case and need not 
be considered, the railroad in question not being one of this class. 



FILED ROUTE AND MAP UNAFFECTED BY ORDINANCE 
BEING HELD VOID— INSUFFICIENT MAP— EFFICACY 
OF CONSENTS— DETERMINATION OF ROUTE. 

Mercer County Traction Co. vs. United New Jersey Railroad & 
Canal Co. (N. J. Ch.). 56 Atl. Rep. 897. Jan. 20, 1904. 

A decree holding a township ordinance void because no legal 
consents had been filed with the township clerk previous to the 
passage of the ordinance giving consent to the construction of the 
road on the route defined in the description and map filed, the 
court of chancery of New Jersey holds, left the filed description 
and map unaffected, with the power in the company to acquire new 
consents and a fresh ordinance. But a statute requiring the filing 
in the office of the secretary of state before the beginning and con- 
struction of an extension or new line of a description of its route, 
together with a map exhibiting the same, ^ with the courses and 
distances thereon, the court holds was not satisfied by filing a map 
upon which there were no written statements of distances nor of 
courses along the route designated thereon, although upon the 
map there was a scale, by applying which to each of the several 
courses the distance could be ascertained with sufficient certainty 
to perhaps comply with the requisition of the statute. It says that 
it is impossible to believe that the legislature intended that one 
who inspected the map must be an engineer, or employ an engineer 
to work out the courses from such data. And not only does the 
court hold that on account of such failure to state the courses was 
the map filed, not in compliance with the statute, but that because 
of this defect in filing the original description and route the petitioner 
had the right to begin its proceedings do novo, or anew. 

While the case of Currie v. Atlantic City, 66 N. J. Law, 671, 50 
Atl. Rep. 504, decides that, when the governing body has once 
acted upon the consents, the efficiency of the consents is spent, 
nevertheless, until the corporation so acts, the court says that it 
does not see why the authorization might not be as broad as any 
other power of attorney. In the present instance the consents 
were of the most general character, the only limitation contained 
in them being that the road built by the petitioning company should 
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be constructed along the highway in front of consentor's land. The 
fact that the consents were given before the last description and 
route were actually filed the court thinks of no importance, except, 
perhaps, upon the point that the consents must be regarded as 
referable to a description and route already on file. Of the efficacy 
of consents given before the actual filing of a description and map 
the court has no doubt. If the map previously filed was defective, 
there arose no legal presumption that the consents were given in 
reference to it. Nor, having regard to the situation and the general 
language of the consents, in the court's judgment no inference of 
facts arose that the consents were made in reference to the original » 
survey. In its judgment, the consents were a sufficient authorization 
to the township committee to pass an ordinance giving permission 
to the petitioner to construct and maintain a road upon any route 
thereafter filed if the township committee in its judgment thought 
it wise to do so. The consents endowed the township committee 
with plenary power to pass an ordinance without conditions, or 
with such conditions for the benefit of the public or protection of 
the abutters as the municipal body thought fit. 



VALIDITY OF ORDINANCE REQUIRING PASSENGERS TO 
BE CARRIED TO DESTINATION ON A CAR'S ROUTE 
WITHOUT CHANGE OF CARS— DESTINATION OF CAR 
INDICATED BY SIGN. 

City of New York vs. Interurban Street Railway Co. (N. Y. Sup.), 
86 N. Y. Supp., 673. Feb. 4, 1904. 
The appellate term of the supreme court of New York holds 
valid and reasonable a city ordinance which, in substance, requires 
street surface railroad companies to carry a passenger "to any regu- 
lar stopping place desired by him upon such car's route" without 
change of cars, except for transfer to a connecting line going in 
another direction, or in case an accident renders compliance with 
the ordinance impossible. In this case three passengers, on a car 
bearing a "Columbus Avenue" sign, who desired to be carried, 
respectively, to looth street, 98th street, and 104th street and Co- 
lumbus avenue, were told by the conductor, when the car reached 
Columbus avenue and 79th street, to get out and take the car ahead. 
This they refused to do, and were taken back downtown, and after- 
wards into the car barn, and forty minutes or so after that on to 
their several destinations. The court holds the ordinance violated, 
Columbus avenue beginning at sgth street, and the Columbus avenue 
line of cars running ordinarily to iioth street. It thinks somewhat 
overwrought in refinement the argument that there was no violation 
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of the ordinance, because it only required that the passenger be 
carried to the destination named on the sign upon the front of the 
car, which in this case was "Columbus Avenue"; that the words 
"Columbus Avenue" did not indicate any particular point on that 
avenue as the destination of the car; that that destination was not 
a particular part of the avenue to be specified by the passenger, 
but that the point at which the car first reached Columbus avenue 
was the destination designated in the ordinance, and therefore the 
passenger's destination. Effect, it says, must be given to that part 
of the ordinance which requires the company to carry "every 
passenger to any regular stopping place desired by him upon such 
car's route." The desire of the passenger determines his destina- 
tion, not the will of the railroad company. 



RULE AS TO CARS NOT STOPPING WHEN LATE NOT 
ADMISSIBLE IN EVIDENCE WHEN CONTRARY TO 
ORDINANCE— POWER TO MAKE RULES— RIGHT OF 
INTENDING PASSENGER TO ACT ON APPEARANCES 
—LENGTH OF TIME CARS TO BE HELD. ' 

Maguire v. St. Louis Transit Co. (Mo. App.), 78 S. W. Rep. 838. 
Dec. I, 1903. Rehearing denied Feb. 16, 1904. 
The plaintiff was injured in attempting to board a car, which, 
he alleged, had slowed down to a stopping point and was negli- 
gently started again. The defendant offered to prove that it had 
a rule as to cars stopping for passengers when the car was eight 
minutes late. The court of appeals at St. Louis, Mo., holds that 
there was no error in excluding this evidence. It says that section 
1761, of city ordinance 19,919 of the city of St. Louis, regulating 
the stopping of street cars to let passengers on and off, pleaded 
by the plaintiff, and offered in evidence, makes no exception in 
favor of a car that is eight minutes or any other number of minutes 
behind its running time, but requires all cars operated in\the streets 
of the city of St. Louis for the purpose of carrying passengers to 
make the stops that are required to afford an opportunity for passen- 
gers to get on and off the cars, when to do so will not obstruct 
the operation of the line. The street railroad companies were not 
granted the use of the streets of the city solely for their own emolu- 
ment and profit, but primarily for the carriage of passengers upon 
their cars. That they may make and enforce all needful rules and 
regulations in respect to the conduct of their business, including 
stops at street crossings, not inconsistent with the charter and ordi- 
nances of the city, is manifest; but they have no power to bind 
or affect the public by an unreasonable rule that is opposed to an 
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ordinance of the city, as was the one offered in evidence, and 
excluded by the court. 

Nor was the rule admissible for the purpose of showing or tend- 
ing to show that the intention of the raotorman in slowing down 
his car was not to stop or slow down for the purpose of letting 
the plaintiff board the car. The plaintiff could not be affected by 
the rule, unless he had knowledge of it, nor was he bound by the 
uncomtnunicated intentions of the motorman. He had a right to 
act upon appearances, and to attempt to board the car, if he gave 
the usual signal to the motorman to stop, and the motorman, in 
apparent response to the signal, slowed down the car to a speed so 
slow that it was not negligence on the part of the plaintiff to 
attempt to board it. Again, the court holds that if the plaintiff 
did make a mistake in supposing the car had slowed down for the 
purpose of receiving him as a passenger, according to the evidence 
the mistake was induced by the conduct of the motorman in turning 
off the power, twisting the brake, and slowing down the car at a 
time and place and under circumstances that would induce any one 
in the plaintiff's place to believe as the plaintiff believed — that is, 
that the motorman intended to stop the car to let him and the 
other eight or ten persons present and waiting for a car to get 
aboard; and the defendant, not the plaintiff, was responsible for 
the consequences of the mistake, if the plaintiff himself was not 
guilty of contributory negligence in attempting to board the car 
while in motion. _ 

It is not the rule that the car must be held until a passenger 
who has just boarded it can be seated. The rule is that the car 
must be stopped for a reasonable time; that is, time sufficient for a 
passenger to board the car. 



PRIVATE INDIVIDUAL CANNOT IN INTERESTS OF PUB- 
LIC BY MANDAMUS COMPEL GIVING OF TRANS- 
FERS—PROPER REMEDIES FOR REFUSAL TO GIVE 
TRANSFERS— FORFEITURE OF CHARTER. 

People ex rel. Lehmaier vs. Interurban Street Railway Co. (N. Y.), 
69 N. E. Rep. 596. Jan. 29, 1904. 
The court of appeals of New York says that the relator in this 
case did not seem to have any grievance of his own, but, in behalf 
of the public, applied for a peremptory writ of mandamus requiring 
the defendant to do certain things which he claimed it was by law 
bound to do, namely, to carry any passenger for a single fare 
between certain points, and, upon demand, and without extra charge, 
to give the requisite transfers therefor. There may be some cases 
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where the peremptory writ of mandamus is given as a legal right, 
but obviously in this case the nature of the relief sought was such, 
and the other legal remedies available to the relator were such, 
that it would seem to be plain that mandamus was not the proper 
remedy. 

In the first place, if it was true that the railroad company was 
violating the statute in refusing the transfers, then an action for 
a penalty of $50 would lie in favor of any individual who had been 
refused, and also an action to recover any damages which the indi- 
vidual sustained in consequence of the illegal refusal. A vig- 
orous application of the statutory right to recover penalties 
has generally been found to be an adequate remedy for the 
grievance complained of. But in addition to that the attor- 
ney general is authorized to bring an action against a railroad 
company to vacate its charter for any violation of law of which it is 
guilty, and a refusal to obey a statute to give transfers in certain 
cases would doubtless bring the defendant corporation within the 
scope of that statute. Code Civ. Proc. sections 1785, 1798. Sections 
157 and 162 of the railroad law prescribe remedies for a redress 
of the grievance complained of that would seem to be ample. It 
is there provided that the railroad commissioners shall have power 
to investigate all complaints of any neglect of .duty on the part of 
railroad companies in the operation of their roads for the accom- 
modation of the public, and to make report upon all complaints 
of the public in regard to the violation of its charter obligations, 
and it is provided that any decision or recommendation of the 
board may be enforced by mandamus. Here the writ of mandamus 
is expressly given as a remedy, but not in the first instance, and 
only after investigation of the facts by the public authorities in 
charge of the affairs of railroads. In the present case, the relator, 
as has already been stated, showed no legal right in himself. So 
far as the public was concerned, and so far as any individual might 
acquire such a right, the law gives adequate legal remedies. In this 
state of the case it was a matter of discretion with the supreme 
court to withhold the writ. 

Again, the court says that the proper function of the writ of 
mandamus is to compel the doing of a specific thing, based upon a 
legal right. It does not require much argument to show that the 
writ of mandamus was not, in this case, an appropriate remedy to 
compel a general course of official conduct or a long series of 
continuous acts, as it is impossible for the court to oversee the 
performance of such duties. The relief which was sought to be 
attained by this application affected a multitude of people who 
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might become passengers upon the railroad from time to time in 
the future, and the act which the defendant was required to per- 
form was to deliver to all these people transfer tickets entitling 
them to ride upon its cars. It is difficult to see how a return to the 
writ, if issued, could be enforced, or how the final judgment could 
be executed, under section 2073 of the code. 



VALIDITY AND CONSTRUCTION OF GENERAL FRAN- 
CHISE PROVIDING FOR EXTENSIONS AS NEEDED- 
PRELIMINARY NOTICE NOT REQUIRED FOR PER- 
MISSION FOR EXTENSION INTO ANOTHER STREET 
AS FOR NEW FRANCHISE — REQUIREMENTS OF 
SMALL CITIES— COMPETITION NOT PREVENTED. 

Thurston vs. Huston, Mayor, et al. (la.), 98 N. W. Rep. 637. Feb. 
17, 1904. 

A city ordinance of Cedar Rapids, accepted by the Cedar Rapids 
& Marion City Railway Co., contemplated a system of street rail- 
ways for the accommodation of the city generally; that so much 
of said system as was reasonably required for immediate needs 
should be constructed without delay; and that extensions of these 
lines into new neighborhoods, and upon other streets, should be 
made from time to time in the future as the growth of said city 
should demand, and the city council designate. The provision that 
the company should, in its acceptance of the grant, designate the 
streets to be occupied by its tracks, the supreme court of Iowa 
says, had reference only to the minimum of mileage which was 
exacted as the price or condition of the privilege granted. The 
future growth of the system was provided for in the clause, "and 
in such other streets and public places as said council may from 
time to time designate." 

The supreme court of Iowa sees no occasion to question the 
grant on the ground of uncertainty. It says that if the construction 
of an ordinary railway is contemplated between two designated 
terminal stations, the route to be occupied may perhaps be desig- 
nated with reasonable certainty in its charter, but a street railway 
system intended for the use and convenience of a growing city for 
a long period of years presents a different problem. Of necessity, 
it must be a growth — a development — and the direction or number 
of the lines or tracks which will be required in the future cannot 
be foretold with any precision. New streets will be opened, new 
additions to the city will be laid out, and other changes not now 
anticipated will take place. To meet these contingencies, the city 
council, in granting a charter for a comprehensive street railway 
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system, must either in sweeping terms grant the right to occupy 
all streets now or hereafter opened, or it must adopt some such 
expedient as was made use of in this case, and provide for the 
extension of lines from time to time as the need therefor may arise, 
and the city council direct. These provisions are not for the grant- 
ing of new privileges or franchises, but for the reasonable regula- 
tion and control of the company in the use of the franchise originally 
granted. To adopt the other plan, and grant a franchise expressly 
allowing the company to enter upon and occupy any or all streets, 
without any power of veto or regulation by the city council, even 
if of any validity, would be a most unwise and impolitic abandon- 
ment of an important right. To say that it is not within the power 
of a city to grant a franchise in general terms, as was here at- 
tempted, and that every permission for the extension of the railway 
into another street or alley is a new franchise, requiring preliminary 
notice, and possible submission to the popular vote, as upon an 
original grant, is to hamper the progress and usefulness of a public 
utility by an unreasonable restriction, and tends to a multiplication 
of petty franchises, from which a confusion of claims, with resultant 
burdensome litigation, is sure to arise, to the detriment of public 
interests. There is nothing, therefore, which is unreasonable or 
against public policy in holding the city clothed with power to 
grant a franchise in the terms here employed, nor does the court 
find anything in the Iowa statutes which forbids it. 

If, then, the supreme court goes on to say, as it must conclude, 
the consent of the council for the extension of the company's track 
into another avenue was not the granting of a new franchise, but 
was simply an exercise of the reserved power to regulate the com- 
pany's use of the city streets under the origirial grant, then the 
provisions of sections 955, 956 of the code requiring preliminary 
notice, were not applicable, that statute, by its express terms, being 
made applicable only to the granting of an original franchise, or to 
a renewal or extension of the period for which a grant has been 
made, and not to mere extensions or enlargements of the facilities 
which the franchise holder employs in exercising the power orig- 
inally granted. 

It is to be conceded that a franchise for a street railway may be 
confined to any one or more streets or neighborhoods of a city, 
and if the terms of the grant, when fairly construed, indicate that 
such restriction or localized privilege was intended, then, of course, 
any extension of such railway into other streets or districts is sub- 
ject to all the conditions pertaining to the grant of a new or inde- 
pendent franchise. It is a matter of common observation, how- 
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ever, that, outside of the very large cities, street railway franchises 
confined to a few streets or districts of the municipal territory 
are very rare; and, while exclusive franchises, except for limited 
periods, are not allowable, there can be found very few investors 
disposed to undertake the construction and operation of a street 
railway system in our small cities, if the right to expand its lines 
to accommodate the growth and expansion of the city is denied, 
or if such successive extension of its track into another street 
involves the procurement of a new and additional franchise. The 
court feels quite certain that the practical construction which has 
been given the law by the cities of Iowa is in accordance with these 
views, and that to hold otherwise would result in disastrous con- 
fusion. 

Further, the court says that it may be that in a small city the 
company first in possession of a general franchise, and with a 
system already inaugurated, holds such a position of vantage that 
under ordinary circumstances no competitor will care to enter into 
a competition, even if another franchise be granted; but competition 
is excluded or prevented by the operation of natural laws, and not 
by the terms of the statute or ordinance. While the court holds 
that the defendant company has a right to enter upon all such 
streets as the council, in the reasonable exercise of its discretion, 
may designate, this is not necessarily inconsistent with the existence 
of another street railway system in the same city, operating under 
another franchise embodying the same general terms and conditions. 



LIABILITY FOR INJURY TO LIVE STOCK— DUTY OF 
MOTORMAN. 

Anniston Electric & Gas Co. vs. Hewitt (Ala.), 36 So. Rep. 39. 
Feb. 4, 1904. 
The law is well settled, the supreme court of Alabama says, that 
railroad companies that knowingly run their trains under condi- 
tions rendering it impracticable for those in charge to prevent 
injuring stock straying on their tracks, are accountable for the loss 
when injury results. This principle applies, when needful for the 
protection of life and property, to a railroad on which electricity is 
used as the moving power, as well as to one operated by steam. 
The law enjoined on the motorman operating defendant's car, the 
duty to keep a lookout for live stock, and not to run his car at such 
a rate of speed that he could not stop it within the distance he could 
see the plaintiff's cow. The only qualification of this rule is, that 
where — such duties being observed by the engineer or motorman 
— ^the animal comes suddenly upon the track, so close to the engine 
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that the engineer cannot stop in time to prevent running over it, in 
which case its destruction cannot be ascribed to defendant's negli- 
gence. 



LABORER RIDING HOME ON WORK CAR AND EM- 
PLOYES IN CHARGE OF CARS ARE FELLOW- 
SERVANTS. 

Indianapolis & Greenfield Rapid Transit Co. vs. Foreman (Ind.), 
69 N. E. Rep., 66g. Jan. 29, 1904. 
Where a common laborer upon the company's tracks was riding 
home in a work car, after a day's work, and was injured while the 
car was standing on a switch by a passenger car colliding with it, 
the supreme court of Indiana holds that the persons in charge of 
said cars were, regardless of the names or titles by which they 
were designated, fellow servants of- the laborer, and, if he was 
injured by their negligence, the company was not liable therefor. 



DUTY TO EMPLOYE OF CONTRACTOR FOR PAINTING 

POLES. 

Kennealy vs. Westchester Electric Railway Co. (N. Y. Sup.), 83 
N. Y. Supp. 823. July 24, 1903. 
While in the employ of a contractor who had entered into a con- 
tract with the railway company to paint the supporting poles of its 
trolley system, the plaintiff was severely injured by bis arm coming 
in contact with a feed wire while he was engaged in sandpapering 
one of the poles preparatory to painting the same. The measure of 
the obligation of the railway company to a workman under these 
circumstances, the second appellate division of the supreme court 
of New York holds, was to use reasonable care for his protection 
against injury. 



COMPANY OBLIGATED TO PAY ANNUAL FEE FOR 
EACH CAR RUN— CONSENT MUST FALL ON ANNUL- 
MENT OF CONDITION INSEPARABLY CONNECTED 
'WITH IT. 

Mayor, etc., of Jersey City vs. Jersey City & Bergen Railroad Co. 
(N. J. Sup.), 57 Atl. Rep. 445. Feb. 29, 1904. 
The provision in the charter of the company, a private act 
approved March is, 1859, by which the company was empowered 
to construct and operate a street railroad in Jersey City, provided 
that in constructing the railroad the company first obtained the 
consent of the city council ; the ordinance of the council giving such 
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consent on condition that the company should pay an annual fee for 
each car run on the railroad; the acceptance of the ordinance by 
the company, and the construction of the railroad in pursuance of 
the consent; and the supplement to the company's charter approved 
March 17, i860, declaring that, in constructing and maintaining its 
railroad in Jersey City, the company should be subject to the con- 
ditions imposed in the ordinance — the supreme court of New Jer- 
sey holds placed upon the company a legal obligation to pay the 
stated fee. It says that if the right of the city to impose such a 
condition was to be denied, the ordinance should not have been 
accepted, but should have been attacked directly, for, if the council 
had not that right, the consent which was given on this condition, 
and was inseparably connected with it, must fall on its armulment. 



CITY CAN ENFORCE AGAINST LESSEE LIABILITY OF 
LESSOR TO PAY FEE FOR EACH CAR RUN. 

Mayor, etc., of Jersey City vs. Consolidated Traction Co. (N. J. 
Sup.), 57 Atl. Rep. 446. Feb. 29, 1904. 
The supreme court of New Jersey holds that, by force of the 
statutes approved March 14, 1893, which authorize one street rail- 
way company to lease its property and franchises to another, and 
the lease made by the Jersey City & Bergen Railroad Company to 
the Consolidated Traction Company, in which the lessee assumed 
■all, the burdens and liabilities of the lessor, Jersey City can enforce 
against the lessee the liability of the lessor to pay the city a fee for 
each car run on the railroad. 



THINGS ABOUT SAFETY APPLIANCES NOT MATTERS 
OF COMMON KNOWLEDGE— BURDEN OF PROOF AS 
TO ABSENCE OF FENDER CONSTITUTING NEGLI- 
GENCE. 
Carney vs. Concord Street Railway (N. H.), $7 Atl. Rep. 218. 
Dec. 31, 1903. 
The character, mode of operation, utility, and extent of use of 
safety appliances and fenders for street cars operated by electric 
power, the supreme court of New Hampshire says, are not matters 
of common knowledge. It cannot be presumed that the jury had 
knowledge of these matters. The burden was upon the plaintiff 
to prove that the absence of a fender constituted negligence. This 
burden was not sustained by simply proving that the car had no 
fender. It was necessary to prove further that ordinary care re- 
quired that there should be a fender. This would involve, among 
other things, a description of the apparatus, the way in which it 
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Operates, the result of its operation, etc. Even if expert testi- 
mony were necessary (which is doubtful), that circumstance does 
not avoid the necessity of proof. 



ACCEPTANCE OF LOCATION DOES NOT VALIDATE 
ILLEGALLY IMPOSED CONDITIONS AS TO FARE. 

Keefe vs. Lexington & Boston Street Railway Co. (Mass.), 70 N. E. 
Rep. 37. Feb. 26, 1904. 
The acceptance by the company of the locations granted by cer- 
tain towns, the supreme judicial court of Massachusetts holds, did 
not make valid conditions as to fare which the towns could not 
legally impose, but which conditions as to fares that might be 
charged for the transportation of passengers within the limits of 
their respective towns they prescribed in granting the locations. 
Nor did the acceptance of the locations make a contract as to fares 
between the corporation and the selectmen or the town. The com- 
pany might, therefore, at least prescribe for its passengers the 
payment of any fare which was reasonable. 



DUTY OF SELECTING CARS TO BE USED— STARTER 
AND CAR REPAIRER NOT FELLOW SERVANTS. 

Quinn vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 86 N. Y. 
Supp. 883. Mar. 4, 1904. 

It is the duty of the master, the second appellate division of the 
supreme court of New York holds, to furnish cars which are in 
proper condition, not alone for the passengers, but for their em- 
ployes. This necessarily involves the duty of selecting the cars 
to be used, and whoever makes this selection is performing a duty 
which belongs to the master, and this duty cannot be delegated in 
such a manner as to relieve the master from responsibility for 
negligence in the discharge of this duty. 

A starter and a car repairer are not fellow servants, within the 
rule which exempts the master from liability for the negligence of 
co-servants. 



RISK OF USING SINGLE TRACK WITHOUT SIGNALS 
ASSUMED BY CONDUCTOR. 

Simmons vs. Southern Traction Co. (Pa.), S7 Atl. Rep. 45. Jan. 4, 
1904. 
While an extra car or tripper on which the plaintiff was con- 
ductor was on a single track, in the evening, the trolley slipped 
from the feed wire, the car stopped, and its lights were extinguished! 
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Moreover, an arc street light near the place happened not be be 
burning. The plaintiff got down on the track in order to replace 
the trolley, and while standing back of his car he was struck 
and injured by the car that followed it. He had been in the 
employ of the company, running extra cars on this part of the 
road, for 27 days. The supreme court of Pennsylvania holds that 
whatever danger there was in the use of the single track without 
signals was obvious, and as fully known to the plaintiff before as 
after the accident, and the risk was voluntarily assumed by him. 



AFTER BEING REFUSED TRANSFER TICKET REMAIN- 
ING ON CAR UNTIL IT REACHES END OF LINE AND 
STARTS BACK. 

Hoelljes vs. Interurban Street Railway Co. (N. Y. Sup.), 87 N. Y. 
Supp. 133. Mar. 11, 1904. 
A passenger on a car going westerly asked for and was refused a 
transfer. The appellate term of the supreme court of New York 
says that if he desired to stand upon his rights he should have 
left the car and sought the remedy the law vouchsafes for such a 
wrong, in the definite and requisite penalty it fixes for such a 
transgression. In doing what the record showed he did, riding to 
the end of the westerly route, he was within his rights, and to that 
extent they could not be gainsaid. In remaining aboard the car 
when it started easterly on its return trip, he was exercising a 
pj-ivilege no one could deny; but when a fare was demanded of 
him, and he refused to pay, he was transgressing, and he invited 
the personal encounter which resulted in his forcible expulsion, 
and the company was not liable for what followed; the complaint 
should be dismissed. 



FAILURE TO GIVE TRANSFERS. ON ACCOUNT OF CON- 
DUCTOR BEING OUT OF THEM— RIGHTS OF SKY- 
LARKING BOYS AS PASSENGERS. 

Rosenberg vs. Brooklyn Heights Railroad Co. (N. Y. Sup.), 86 
N. Y. Supp. "8^1. Mar.-%, 1904. 
This action was to recover a penalty upon the refusal of the 
defendant to furnish a passenger with a transfer ticket. The sec- 
ond appellate division of the supreme court of New York says 
that it cannot, it thinks, be said that, as matter of law, the com- 
pany was absolved, even if it were true that the conductor at that 
time did not have the usual transfer ticket. The purpose of the 
statute is to assure the passenger a continuous ride. As between 
the passenger and the company, it was the fault of the company 
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if the conductor did not have the usual transfer ticket, inasmuch 
as the company was bound, under the statute, to furnish them. In 
such an emergency, if it existed; no good reason appeared why the 
conductor could not have furnished a slip, as requested, for use on 
the approaching car (to which a transfer was wanted), with an 
oral explanation, to its conductor, or could not, perhaps, have ex- 
plained the situation to that conductor regardless of any slip. In 
any event, it would be going too far to hold the company excused 
upon the bare plea that its agent did not have the tickets which, by 
the statute, it is required to furnish. It is, of course, immaterial, 
so far as this action is_concerned, that the lads (the plaintiff and 
others) indulged in skylarking on the car. Nevertheless they re-- 
mained passengers entitled to the rights assured them by statute. 



RIGHTS OF VEHICLES AT STREET CROSSINGS— RIGHTS 
BETWEEN FIRE ENGINE OR TRUCK AND TROLLEY 
CARS— LOCAL CUSTOM MUST BE PLEADED TO AD- 
MIT EVIDENCE OF IT. 

Knox vs. North Jersey Street Railway Co. (N. J. Sup.), 57 Atl. 
Rep. 423. Mar. I, 1904, 
The rule of the road with relation to vehicles approaching a 
street crossing, the supreme court of New Jersey says, is that the 
first to reach the crossing, traveling at a reasonable rate of speed, 
has the right to pass over first. This rule is a part of the common 
law of the state, and applies to vehicles of every character. It may 
be conceded that the importance of having a fire engine or truck 
reach its destination as speedily as possible makes it advisable that 
it should be given superior right in the public streets, and that 
trolley cars and other vehicles should be required to yield it the 
right of way at street crossings. Such a right may be granted by 
legislative enactment, and, ^o some extent at least, by municipal 
regulation. It may also, perhaps (although this the court does not 
decide), grow out of a custom existing in the particular locality 
where it is sought to be exercised. It is not within the power of 
the courts to confer it by judicial decision. Whether such a right 
may grow out of a particular custom was a question which was 
sought to be raised by the plaintiff at the trial of this case, but the 
judge refused to permit it to be done. In order to entitle him to 
prove that a hook and ladder truck had the right of way over the 
crossing by reason of a local custom, notwithstanding that the trolley 
car reached it first, the plaintiff was bound to aver in his declaration 
the existence of such a custom, and that the collision occurred by 
reason of the failure of the defendant's motorman to observe it, so 
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that the defendant might be apprised of his claim in that regard, and 
be prepared to controvert it at the trial. No such custom having 
been pleaded, the trial court properly excluded evidence of its . 
existence. 



CONSENT OF BISHOP NOT HOLDING LEGAL TITLE IN- 
VALID—VALIDITY OF CONSENT OF BENEFICIARY 
UNDER A TRUST AND RIGHT TO REFUSE SECOND 
■HEARING TO OBJECTORS TO CONSENTS LEFT IN 
DOUBT. 

Shepard vs. Mayor, etc., of City of East Orange (N. J.), 57 Atl. 
Rep. 441. Feb. 29, 1904. 

Upon the application of a trolley company to the city of East 
Orange for permission to construct, maintain, and operate a street 
railway on Central avenue in said city, various consents of the 
owners of property abutting on the avenue were duly presented to 
the city authorities, pursuant to the provisions of the street rail- 
road act of April 26, 1896. One of the consents was given by John 
J. O'Connor, bishop of Newark, as owner, or representing the 
ownership of the Cemetery of the Holy Sepulchre, which had a 
frontage of 969 feet upon the avenue. If that consent was invalid, 
there were not consents of the owners of a sufficient number of lineal 
feet of frontage to give jurisdiction to the city to grant such per- 
mission. The cemetery land had been conveyed in 1865 to Bishop 
Bailey, Roman Catholic bishop of the diocese of Newark, by a deed 
conveying title in fee simple, with no express declaration of trust, 
and thereafter it had been conveyed by various conveyances of like 
character until one was made to Winand Michael Wigger, bishop 
of that diocese. By his will it was devised to three prelates of 
that church as joint tenants, and the title thereto was in them at 
the time of Bishop O'Connor's consent. 

Assuming (without deciding) that the evidence was competent 
to establish and did establish that this land thus conveyed to the 
ecclesiastical authorities of that church was held upon a trust for 
the Roman Catholics of the diocese, the court of errors and appeals 
of New Jersey holds that, at the time of the execution of the 
consent, Bishop O'Connor, having acquired no legal title to the land, 
was not a "trustee holding the legal title," nor was he the owner 
of the land as cestui que trust (the beneficiary under a trust) or 
otherwise, within the provisions of the act in question, and so his 
consent was invalid. 

Whether a cestui que trust, in possession of land the legal title to 
which is in a trustee, can give a valid consent under the act, the 
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court leaves as an unsettled question. Likewise, whether municipal 
authorities may refuse to hear persons desiring to object to the 
sufficiency of such consents to justify action after all the consents 
are presented because such persons have been previously heard in 
opposition to the action, is left a doubtful point. 



REASONABLENESS OF RULE REQUIRING PRODUCTION 
OF TRANSFER— CONDUCTOR HAS NO RIGHT TO 
WAIVE OR DISREGARD RULE— VERBAL TRANSFER 
FROM ONE CONDUCTOR TO ANOTHER INSUFFI- 
CIENT—FAILURE TO PRODUCE TRANSFER EVASION 
OF FARE WITHIN STATUTE. 

Crowley vs. Fitchburg & Leominster Street Railway Co. (Mass.), 
70 N. E. Rep. 56. Mar. 2, 1904. 

The plaintiff lived on Water street, and got onto a Main street 
car to go to his home; changing cars at a place called "Depot 
Square." He offered a $20 bill in payment of his fare. The con- 
ductor was unable to change it, but told him that he would change it 
when he got to Depot Square, and did', taking out the fare. The 
Water street car was waiting, and the conductor of that car shouted 
to the plaintiff to "hurry up." The plaintiff turned to the conductor 
of the Main street car, and asked for a transfer, but the con- 
ductor said, "Never mind your transfer," and shouted to the con- 
ductor of the Water street car; who was about 20 feet away, to 
pass the plaintiff; that he was all right, and had paid his fare, and 
he (the conductor) had no time to give him a transfer. 

The supreme judicial court of Massachusetts holds that the rule 
that a passenger changing from one line to the other should produce 
a transfer, or pay his fare on the line to which he changed, was a 
reasonable rule. The conductor had no right to waive or disre- 
gard it, and the plaintiff not having paid his fare -on the Water 
street line, or produced a transfer from the Main street line, the 
conductor of the Water street car was acting within his rights, and 
in the performance of his duty, in attempting to eject the plaintiff 
from the car, and was not guilty of an assault in taking hold of 
the plaintiff's arm for that purpose. It was immaterial whether the 
conductor of the Water street car heard what was said to him by 
the conductor of the Main street car or not. If he did hear it, it 
was said to him by a conductor whose right to disregard the rules 
was, so far as appeared, no greater than his own; and it gave the 
conductor of the Water street car no right to carry the plaintiff 
without the production of a transfer, or the payment, in default 
thereof, of a fare. 
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Furthermore, the plaintiff knew that the rules of the road required 
the production of a transfer or the payment of a fare, and it was 
an evasion of fare, within the meaning of the statute, to ride without 
producing a transfer, or paying the fare required in default thereof. 



NO LIABILITY FOR INJURY BY EMPTY REEL LEFT BY 
SIDE OF ROAD AND ROLLED DOWN THE STREET BY 
BOYS. 

Glassey vs. Worcester Consolidated Street Railway Co. (Mass.), 
70 N. E. Rep. 199. Mar. 31, 1904. 

A large reel which had had feed wire upon it, and which had 
been left lying on its side either just outside of the limits of the 
highway or within the limits of the highway, though outside of the 
traveled portion thereof, was rolled down the street by some boys, 
and struck a carriage, injuring a woman who was in the carriage. 
Then, there was introduced in evidence a by-law of the town for- 
bidding persons to leave obstructions of any kind in the highway 
without a written license from the road commissioners or other 
board having charge of the streets, and it was contended that, if the 
reel was left within the location of the highway, when , forbidden 
by the by-law, that of itself constituted such negligence as rendered 
the street railway company liable. But, assuming that the reel was 
left within the limits of the highway, the supreme judicial court of 
Massachusetts thinks that the most that could be said of this con- 
tention, was that the leaving of the reel within the limits of the 
highway was evidence of negligence, not that in and of itself it ren- 
dered the company liable, or should be held, as matter of law, to 
have contributed directly to the accident. 

The question was whether, in leaving the reel lying on its side 
in the grass, near the road, the company ought reasonably to have an- 
ticipated that children passing along the street on their way to school 
or for other purposes, would take it from the place where it had 
been left, and engage in rolling it up and down the street, and that 
travelers on the highway would thereby be injured. The question 
was not whether a high degree of caution ought to have led the 
company to anticipate that such a thing might possibly occur, but 
whether it ought reasonably to have been expected to happen in the 
ordinary course of events. In the former case the company would 
not be liable, and in the latter it might be held liable, notwithstand- 
ing an active human agency had intervened between the original 
wrongful act and the injury. But assuming that the reel was left 
in the highway, and that that was some evidence of negligence, the 
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court thinks that such negligence was the remote, and not the direct 
and proximate, cause of the woman's injury. 

In other words, in order to render the company liable, it must 
appear not only that it should have been anticipated that, in the 
ordinary course of events, school children would take the reel from 
the position where it had been securely left, outside the traveled 
part of the road, but that they would set it in motion on the highway 
under such circumsances that it was liable to injure a traveler 
thereon. It seems to the court that, conceding that there was 
evidence of negligence on the part of the company in leaving the 
reel where its servants did, they could not be required to anticipate 
that this would happen in the ordinary course of events, ani there- 
fore that such negligence was too remote. 



CLASSIFICATION OF POWER HOUSE FOR TAXATION 
UNDER STATUTE. 

City of Philadelphia vs. Electric Traction Co. (Pa.), 57 Atl. Rep. 
354- Feb. 29, 1904. 
The supreme court of Pennsylvania says that an act of 1858 pro- 
vides that "the offices, depots, car houses, and other real property 
of railway corporations situate in said city, the superstructure of the 
road and water stations alone excepted, are and hereafter shall be 
subject to taxation by ordinances for city purpos.es." Should a 
power house for the manufacture of electricity, owned and used by 
a traction motor company engaged in the operation of street rail- 
ways, be placed in the class of property taxable, or in the class 
exempted? A distinction had been made by this court between the 
class of property that was a constituent part of a corporate fran- 
chise, and essential to the performance of its duties to the public, 
and that which was only advantageous and convenient, but not 
necessary to the exercise of its franchise. The act of 1858 was 
written in the light of these decisions, and it followed them; pre- 
serving the distinction that had been made, but drawing the lines 
more closely against exemption. Up to this time the offices, depots, 
car houses, the superstructures of the road, and water stations of a 
railroad, had all been exempt. The act drew the line at a different 
place, and exempted only the last two, which were clearly essentials, 
and formed part of the road itself. There can be no doubt as to 
the class to which the power house of an electric motor company 
belongs. As a means of furnishing motive power, it is as essential 
to the company as is a water station to a railroad company. It 
does not take the place of anything before taxable, but is a sub- 
stitute for that which was before expressly exempted, and it comes 
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within the stringent rule of necessity established by the act of 1858 
in exempting the roadway and means of supplying power. 



DUTY TO PREVENT CHILDREN GOING INTO PLACES 
OF DANGER ON CARS— LIABILITY FOR INJURY TO 
BOY PERMITTED TO RIDE ON FRONT PLATFORM 
JUMPING OFF MOVING CAR— NO CONTRIBUTORY 
NEGLIGENCE— ORDINANCE PROHIBITING JUMPING 
OFF MOVING CARS NOT ADMISSIBLE IN EVIDENCE. 

Denison & Sherman Railway Co. vs. Carter (Tex. Civ. App.), 79 
S. W. Rep. 320. Feb. 6, 1904. Rehearing denied Mar. 5, 1904. 

There was testimony in this case that some boys got on a car 
with the permission of the motorman, who also acted as conductor, 
and were permitted to ride for having turned the trolley pole. One 
of them, a boy 10 years and i month old, who got on the front 
platform, was injured in jumping oflf whije the car was in motion. 
The court of civil appeals of Texas says that the company owed the 
boy, a child of tender years and immature judgment, the duty to 
exercise ordinary care to prevent him from going into a place of 
danger upon its car. The verdict included a finding that the boy, 
by reason of his age and want of intelligence, was not capable of 
appreciating the danger of riding upon the front platform, and that 
the motorman permitted him to ride thereon, and that this was a 
dangerous place for a child of his age to ride, and thus afforded 
the opportunity for the latter's subsequent act; and that the act of 
the child in jumping from the front platform was such as the 
motorman might and could have anticipated. These facts being 
established, the company must be held liable for the injuries result- 
ing to the boy therefrom. 

Again, the court says that it was the act of the motorman in per- 
mitting the boy to get upon and ride on the front platform, a place 
of danger, concurring with the act of the boy in jumping therefrom 
while the car was in motion, that caused the injury. The boy, by 
reason of his age and consequent lack of discretion to appreciate 
the danger, could not be held guilty of contributory negligence in 
jumping from the car. The act of the motorman in permitting the 
boy to get on the car and ride in a place of danger induced or 
afforded the opportunity for the subsequent act of the boy to jump 
from the moving car, and must be held the proximate cause of the 
injury. The jury found that the boy, by reason of his age, did 
not possess sufficient intelligence and discretion to appreciate the 
danger of jumping from the front platform while the car was in 
motion, and that the motorman was guilty of negligence in per- 
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mitting him to get upon the car and ride in a place of danger. These 
issues being established, the voluntary act of the boy in leaving the 
car was not an intervening cause. 

With reference to the contention that a person who is injured by 
jumping from a moving street car in violation of a valid ordinance 
of the city is guilty of such contributory negligence as will preclude 
his recovery for any injury caused thereby, the court says that 
it may be stated, generally, that the mere fact that the plaintiff at 
the time of the injury is engaged in the commission of an unlawful 
act is not sufficient to relieve the author of the wrong of liability 
in damages therefor. In this case it was not shown that the boy 
was capable of forming a criminal intent. It was shown that he 
was of such tender years and so lacking in discretion that he did not 
realize the danger of dismounting from a moving car. There was 
no error in excluding from evidence an ordinance making it a mis- . 
demeanor to jump off a moving street car. Clearly the evidence had 
no application to the facts as presented in this case. 



LIABILITY FOR ARREST AND FALSE IMPRISONMENT 
BY EMPLOYE ACTING AS A RAILROAD POLICE 
OFFICER. 

Cordner vs. Boston & Maine Railroad (N. H.), 57 Atl. Rep. 234. 
Feb. 2, 1904. 
The mere fact that one who arrested the plaintiff was the de- 
fendants' servant (his particular employment being that of con- 
ductor upon the defendants' street railway), the supreme court of 
New Hampshire holds, was not sufficient to make the defendants 
answerable therefor. It says that they were not liable unless they 
directed him to make the arrest, or unless in so doing he was 
engaged in their business, and acting within the scope of his em- 
ployment as their servant, or unless they had ratified his act. It 
could not be assumed that, by his employment as conductor, it was 
understood that he should arrest a suspected person in behalf of his 
employers, when he was not on duty, Was not subject to their 
orders, and the arrest was not made upon view of the offense, 
but some time after its commission, who the offender was being 
matter of suspicion merely, and it being for a loss of money which 
would fall upon him (the conductor) alone. Moreover, assuming 
that his being sworn as a police officer, under an arrangement made 
for the purpose by the assistant superintendent, and being fur- 
nished with a badge of office, constituted him an officer de facto 
(in fact), although an attempt to have him regularly appointed a 
railroad police officer had failed, or, if it did not constitute him an 
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officer de facto, assuming that the defendant were estopped to deny 
that he was such officer, and was appointed upon their petition, 
how did the fact affect the scope of his service for the defendants? 
Manifestly, it could not modify or enlarge the ordinary service of 
the employe, beyond the inclusion within the service of a perform- 
ance of the duties imposed by law upon railroad police officers; 
and it is doubtful if it would have effect even to that extent. And 
even if he must be regarded as a railroad police officer, so far, as 
the defendants were concerned, his arrest of the plaintiff under the 
circumstances stated was an act that was outside the duties of the 
office. 



POWER HOUSE MACHINERY TAXABLE AS REAL ES- 
TATE UNDER ORDINANCE PROVIDING FOR PER- 
CENTAGE PAYMENTS AND TAX ON LANDS AND 
BUILDINGS ONLY. 

Detroit United Railway vs. Board of State Tax Commissioners 
(Mich.), 98 N. W. Rep. 997. Mar 23, 1904. 

The ordinance under which the railway is operating provides for 
the payment to the city of Detroit of a percentage upon its gross 
earnings and also for the payment to the city of "such taxes for 
municipal purposes as have been up to this date and shall be here- 
after levied or assessed upon the lots and parcels of land and build- 
ings thereon which are the property of the said railway," the above 
mentioned percentage payments and tax on lands to be paid by the 
railway and received by the city in lieu of and in discharge of all 
taxes, license fees and charges of any kind against the property, 
capital stock, rights and franchises of the company. The general 
tax law in force when the ordinance was adopted, and in force now, 
provides that, "for the purpose of. taxation, real property shall in- 
clude all lands within the state and all buildings and fixtures thereon 
and appurtenances thereto, except in cases otherwise expressly 
provided by law." 

It was insisted that an increase in the assessed valuation of the 
real estate of the railway objected to was brought about by adding 
thereto machinery which was personal property, and not properly 
taxable as real estate. It was contended that the boilers used in 
the generation of steam, the engines used to drive the dynamos, the 
dynamos used to generate electricity, the batteries used for storing 
it, the boosters, the switchboards, and other machinery, were none 
of them real estate. But, without going into details, the supreme 
court of Michigan says it is satisfied that, as to the most of this 
machinery, it was properly assessable as real estate. 
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At the time the ordinattce was granted, the court says, the motive 
power employed for running the cars was horses. The fixtures, 
attached to the barns and other buildings owned by the company 
would be of little value. There is nothing in the ordinance, when 
viewed in the light of the surrounding circumstances which existed 
when it was passed, indicating the city and the company expected 
that fixtures attached to the buildings owned by the company would 
be exempt from taxation. Again, it was suggested that, when this 
machinery was put in, it was expected that in time it would be sup- 
planted by improved machinery, and provisions were made to make it 
practicable to remove it, and for that reason it was not to be re- 
garded as real estate. But the court does not see how this differed 
in principle from the expectation that any manufacturer has to 
replace his machinery when it has outworn its usefulness, either 
because it is worn out, or because of improvements made, making 
new machinery indispensable if he is to compete with manufacturers 
who do use the improved machinery. 



CONDUCTOR ON ONE CAR AND MOTORMAN ON AN- 
OTHER ARE FELLOW-SERVANTS. 

Stocks vs. St. Louis Transit Co. (Mo. App.), 79 S. W. Rep. 1176. 
Mar. IS, 1904- 
A conductor on one trolley car and a motorman operating an- 
other, the St. Louis court of appeals holds, are fellow-servants, so 
that the company employing them is not responsible for an injury 
to the conductor due to the negligence of the motorman. 



RIGHT OF EMPLOYE TO ASSUME SAFETY OF CON- 
STRUCTION OF ROAD. 

Hoffmeier vs. Kansas City, Leavenworth Railroad Co. (Kan.), 75 
Pac. Rep. 1 1 17. Mar. 12, 1904. 
The plaintiflf, a conductor on an electric street car which was 
without an aisle or other passageway lengthwise through it, and 
who was obliged to perform his duties from a footboard running 
the length of the car on its outside, was struck by a pole on a 
trestle and knocked from the car. The supreme court of Kansas 
says that, upon entering the defendant's service, he accepted no 
risk from its negligence. He had a right to assume that the com- 
pany had not set him to toil in the midst of danger. He had a 
right to assume the road was built with ordinary care and consider- 
ation for the safety of the men who were to operate it, and he was 
not obliged to make any independent investigation for hazards re- 
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suiting from the disregard of such care. Without actual knowledge 
of his peril, or a patency so ample as to preclude ignorance, he 
assumed no risk in continuing to work under the conditions sur- 
rounding him. 



CONDUCTOR ON ONE TRAIN AND GRIPMAN ON NEXT 
ARE ti-ELLOW-SERVANTS. 

Chicago City Railway Co. vs. Leach (III.), 70 N. E. Rep. 222. Feb. 
17, 1904. Rehearing denied Apr. 6, 1904. 
In this case a conductor engaged in taking up the slack between 
his car and the grip car to which it was attached, while they were 
standing still, was injured by the alleged negligence of the gripman 
of the next train running same into the one stopped. The supreme 
court of Illinois says that the undisputed evidence was that the 
conductor and said gripman were in the same general service and 
the same general line of employment, and that it was the duty of 
the employes on one train to run it in such a manner as not to 
injure those on the train next preceding, and that the duties of 
employes on such trains were such as to bring them into habitual 
association, with power and opportunity to influence each other by 
advice and caution. They were, in the strictest sense, engage'd 
in the same character of service, in which they were brought into 
such relations to each other as to depend upon each other for 
their safety, and with power to observe the manner in which each 
discharged his duty, and to influence each other by caution, advice, 
and example. There was no undisputed fact to be submitted to 
the jury, and the facts proved by the conductor or admitted brought 
him and the gripman of the other train within the legal definition 
of fellow-servants. 



INJURY TO PASSENGER ON OPEN CAR BY SLAB PRO- 
JECTING FROM WAGON— PRESUMPTION AND EVI- 
DENCE OF NEGLIGENCE— CARE REQUIRED OF PAS- 
SENGER IN CAR. 

Jones vs. United Railways & Electric Co. of Baltimore (Md.), 57 
Atl. Rep. 620. Mar. 22, 1904. 
A passenger sitting on one of the rear seats of an open car, with 
his elbow on a brass railing between the posts, but entirely within 
the car, had the upper part of his arm, near the shoulder, struck 
and injured by a marble slab which projected from a passing 
wagon that collided with the car. Under these circumstances, the 
court of appeals of Maryland holds, the occurrence of the accident 



STREET RAILWAY LAW. 195 

by which the passenger was injured raised the presumption of negli- 
gence on the part of the company, and the burden was cast upon 
the latter to show that the injury did not result from its negli- 
gence, or that the passenger was himself guilty of negligence 
directly contributing to its occurrence. A passenger traveling in a 
street car is not bound, as is a person approaching a dangerous 
crossing, to keep all of his senses alert, and be constantly on the 
lookout for danger. He has, while exercising ordinary care and 
prudence on his own part, a right to presume that the railway 
company in whose care he is traveling will discharge its duty 
towards him as its passenger and exercise that high degree of care 
for his protection which the law requires of it. It might be that, 
with all of the facts of the case before them, a jury would come 
to the conclusion that this passenger was guilty of such contributory 
negligence as to deprive him of the right of recovery, but, in the 
court's opinion, that fact did not appear from the uncontradicted 
evidence then in the case. The mere belief expressed by one witness 
that any one in the car could have heard the noise of the collision 
before the stone projecting from the colliding wagon reached 'the 
seat in which this passenger sat might not, in the opinion of the 
jury, be sufficient to destroy the latter's testimony that he neither 
saw nor heard it before he was struck. 



STARTING CAR WHILE PASSENGER IS' STILL ON RUN- 
NING BOARD— CONDUCTOR BOUND TO TAKE NO- 
TICE OF DISTANCE BETWEEN PILLAR IN STREET 
AND CAR AND SIZE OF PASSENGER— NOT REQUIRED 
TO ANTICIPATE UNUSUAL MOVEMENTS. 

Canavan vs. Interurban Street Railway Co. (N. Y. Sup.), 87 N. Y. 
Supp. 491. Mar. 24, 1904. 
The plaintiff, who had just got upon the running board of a 
street car that remained stationary long enough to enable him to 
safely do that, wa^ injured by colliding with an upright pillar of 
an elevated railway. It did not appear how far the elevated railway 
pillars were from the side of the car, but it did appear that the 
plaintiff was a very large and stout man. The appellate term of 
the supreme court of New York thinks that the conductor was 
bound to take notice of the distance between the pillars ^nd the 
car, and of the plaintiff's size, and to exercise reasonable judgment 
in determining whether, taking these two factors into consideration, 
it was safe to start the car past a pillar before the plaintiff had 
entered the car; but it is not prepared to hold that it was neces- 
sarily negligent to start a car before every passenger had passed 
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from the running board into the car. It says that it was referred 
to no case in which it has been held that the mere fact that a 
passenger was on the running board of an open car when the car 
was started constituted negligence. Doubtless, under certain cir- 
cumstances, it might be negligence, and one of those cases probably 
would be presented if the passenger was so large that there was 
not room enough for his body between the car and an elevated 
railway pillar. That, however, was not this case, as what caused 
the accident, as the plaintiff himself testified, was that he swung 
back just as he reached the pillar. It may be that he found this 
movement convenient in order to swing himself more easily up into 
the car, but the court does not think that the defendant was bound 
to anticipate and guard against such a contingency as this. It says 
that it is not the result of common experience that people in step- 
ping upwards swing their bodies backwards. The defendant had 
given the plaintiff time to get safely upon the car, in a position 
where he could ride safely unless he did some act (as he did do) 
not to be expected or foreseen. It was not negligent not to foresee 
it or guard against it. 



DUTY OF MOTORMAN TO HAVE REGARD FOR SAFETY 
OF PASSENGERS ON PLATFORM AND TO BREAK 
FORCE OF BRAKE-HANDLE REVOLUTIONS — DUTY 
OF PASSENGER TO KEEP OUT OF WAY OF BRAKE 
HANDLE. 

Brewer vs. St. Louis Transit Co. (Mo. App.), 79 S. W. Rep. 
1021. Mar. IS, 1904. Rehearing denied Mar. 29, 1904. 
The St. Louis court of appeals thinks that an instruction given 
a jury was open to criticism, which ignored the duty of a motor- 
man to pay attention and have some regard for the safety of passen- 
gers on his platform. It says that if, as the evidence tended to 
show, the platform was in a crowded condition, then the motorman 
should have anticipated the probability of some one being within 
the radius of the brake handle, and should have broken the force 
of its revolutions, as the evidence tended to show he could have 
done. But the plaintiff's own evidence showed that he was in the 
right-hand corner of the platform. The measurements of the plat- 
form showed that he had ample room to keep out of the way of 
the brake handle. He knew the handle was there, knew a signal 
had been given for the car to start, and kaew the brake handle 
would immediately begin to revolve, yet he placed his arm within 
its radius. It was his duty under the circumstances to have kept 
out of the way of the brake handle, which the evidence clearly 
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showed he could have done had he exercised any care whatever for 
his own safety. He was in the situation of having negligently 
placed his arm in a place of known danger, and for this reason was 
not entitled to recover for his injury. 



INJURY TO INFANTILE TRESSPASSER GETTING ON 
REAR STEP OUTSIDE OF CLOSED GATE— LIMIT TO 
DUTY OF COMPANY— DUTY OF CONDUCTOR— INAD- 
MISSIBLE EVIDENCE AS TO NEIGHBORHOOD. 

Monehan vs. South Covington & Cincinnati Street Railway Co. 
(Ky.), 78 S. W. Rep. 1106. Mar. 3, 1904. 

At an intersection of streets, where an electric car had stopped 
for the purpose of receiving and. discharging passengers, the plaintiff, 
between six and seven years old, and a companion of about the 
same age, got upon the lower step of the side of the rear platform 
which was not being used for the purpose of taking on or letting 
off passengers, where there was a small, movable, iron wicket gate 
which was closed, and, taking hold of the iron gate with their hands, 
stood on the step until the car started. The car soon attained a 
rapid rate of speed, and the plaintiff was jolted off and injured. 
The court of appeals of Kentucky affirms a judgment on a peremp- 
tory instruction to the jury, after the close of the plaintiff's testi- 
mony, to find for the company. 

The court says that the question involved was whether or not, 
under the plaintiff's own testimony, the company owed him any duty 
other than to avoid injuring him, if that could have been done, by 
the exercise of ordinary care, after his danger was discovered. It 
also says that the crucial question of this case was whether or not 
the company owed the plaintiff any active duty in order to discover 
his peril. It says that it was not pretended that he Was a passenger 
upon the car, nor could it be denied that he was a trespasser. 
Neither did the evidence show that the conductor saw him. The 
question of the plaintiff's infancy, the court says, was immaterial, 
until it had been established that the company owed him an active 
duty, as opposed to the passive duty of not injuring him after his 
peril was discovered. He was a mere trespasser upon the rear 
steps of the car, and those in charge of it did not owe him any duty 
of discovering his peril. Nor does the court think that there was 
any error in excluding proffered testimony that the intersection of 
streets referred to was in a thickly settled portion of the city; that 
many children congregated thereabouts, and therefore they had often 
trespassed upon the compan/s cars, with the knowledge of the 
employes in charge thereof. 
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Finally, the court says that the company, although it was a com- 
mon carrier of passengers, owed the infant plaintiff no different 
duty than was owed him by the owner of any other vehicle plying 
the streets of the city. As he had a right, in common with the 
general public, to use the public highways, the company, in com- 
mon with all other owners of vehicles, owed him the active duty of 
exercising ordinary diligence not to run over him; but neither it 
nor they were under any duty of anticipating his trespassing on the 
rear end of the vehicles while they were being driven or propelled 
along the streets. Suppose a private carriage is being driven along 
the street; must the driver maintain a lookout to see that small 
boys are not stealing a ride by climbing up in the rear of the 
vehicle, and thereby placing themselves in positions of danger? 
Surely not, and yet it will be difficult to draw a distinction between 
the case at bar and that supposed. The fact that there was a 
conductor on the car would not alter the case. The conductor's 
duty is primarily to attend to his passengers, not to look out for 
trespassers; and, while the presence of the conductor would neces- 
sarily increase the chances of the actual discovery of the infantile 
trespasser, it would not add the duty of an active vigilance to make 
the discovery of his presence and danger. 



INCREDIBLE EVIDENCE AS TO ACTIONS OF ELECTRIC- 
ITY FOR JURY RATHER THAN COURT— SO QUES- 
TION OF REALITY OF ALLEGED INJURY FROM 
SHOCK FROM GUY WIRE BROKEN OFF FROM TROL- 
LEY WIRE FOR JURY. 

Walters vs. Syracuse Rapid Transit Railway Co. (N. Y.), 70 N. E. 
Rep. 98. Mar. 15, 1904. 
A guy or stay wire broke near the point where it was con- 
nected with the main trolley wire. The plaintiff testified that he 
was at that moment riding on a bicycle through the street, under- 
neath the wire, and that it fell upon him, coiled around his body, and 
communicated what he called a shock of electricity to him, which 
affected his heart and nervous system. His testimony was in many 
respects corroborated by other witnesses, and the proof tended to 
show that he was subjected to considerable physical suffering in 
consequence of the accident. But he was nonsuited, and the judg- 
ment of nonsuit was affirmed at the appellate division of the su- 
preme court of New York, on the sole ground that the facts to 
which he and his witnesses testified at the trial were utterly incred- 
ible, and in fact scientifically and physically impossible. The court 
of appeals of New York holds that this was error; that the credi- 
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bility and the ^yeight to be given to his testimony should have been 
determined by the jury. 

The court of appeals says that it has frequently had occasion, in 
cases of accidents upon electric railways, to try and fathom some 
of the unaccountable freaks of electricity. It knows that there are 
many things concerning its action that are imperfectly understood. 
What it does or may do under a given state of circumstances is 
perhaps not yet accurately known. It may be that the plaintiff's 
claim that he felt a shock of electricity when the wire coiled around 
his body was purely imaginary; but, if he told the truth as to 
what followed, and the effect that the accident had upon him, there 
could be no doubt that in some way and from some cause he 
sustained bodily injuries. What the extent of these injuries was, 
and whether they were real, or in some degree feigned, was a 
question for the jury. If his testimony as to the circumstances at- 
tending the injury was incredible and impossible, it was as easy to 
expose the falsity and to demonstrate the truth before the jury as 
it was before the court. 

If this court is to be consistent with the position taken in the case 
of Williams vs. Del., L. & W. R. Co., 155 N. Y. 158, 49 N. E. 672, 
and in many other cases of like character, it cannot hold, as matter 
of law, that there was no proof in this case to sustain the plaintiff's 
cause of action. It often happens that science and common knowl- 
edge may be invoked for the purposes of demonstrating that a 
particular statement in regard to some particular accident must be 
absolutely false. In such cases the question is for the court. But 
in cases of doubt the court thinks it is wiser and better to remit 
such controversies to the proper tribunal for settling facts and ascer- 
taining where the truth lies, rather than that it assume the power 
to determine the facts. This is an old rule, and, while like all 
other rules, it may work hardship or injustice in a particular case, 
it is wiser to adhere to it. 



ENTITLED TO USE MATERIAL TAKEN UP WHEN LAY- 
ING TRACK TO PUT STREET INTO REQUIRED CONDI- 
TION AGAIN— CITY LIABLE FOR REMOVAL OF MA- 
TERIAL. 

City of Detroit vs. Detroit Railway (Mich.), 99 N. W. Rep. 411. 

Apr. 26, 1904. 

The supreme court of Michigan holds that when the defendant 
was engaged in tearing up the pavement or surface of the street 
for the purpose of laying its track, it was entitled to use the material 
thus torn up in putting the street in the condition required by the 
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ordinance, so far as the same was suitable to the purpose, and 
that the city was liable for such material removed by its authority 
while the replacing of the pavement was in progress. It says that 
it can see no good reason for saying that the ordinance referred 
to contemplated that the old material which was entirely suitable 
for use should be replaced with new. This was not the contract. 



INDIVIDUAL UNDER SAME OBLIGATION TO PROVIDE 
FOR SAFETY OF PASSENGERS AS CORPORATION- 
FAILURE TO TAKE HOLD OF HAND RAIL IN ALIGHT- 
ING NOT NECESSARILY NEGLIGENCE 

Crump vs. Davis (Ind. App.), 70 N. E. Rep. 886. Apr. 26, 1904. 

The appellate court of Indiana, division No. 2, holds that there was 
no error in giving the jury an instruction that, although not a cor- 
poration, the defendant (Crump), being a common carrier, was 
under the same obligation to provide for the safety of passengers 
as a corporation carrier. It also holds that it is not negligence per 
se (by itself) for a passenger to fail to take hold of the hand rail 
in alighting from a street car. 



INJURY TO PASSENGER ATTEMPTING TO ALIGHT 
FROM CAR STOPPED TOO SOON WHERE IT IS A 
LONG STEP TO SURFACE OF STREET— DUTY OF 
PASSENGER TO OBSERVE CONDITIONS— GETTING 
OFF ON CHAINED SIDE OF OPEN CAR SUGGESTED— 
CONDUCTOR NOT REQUIRED TO BE SUPERLATIVE- 
LY COURTEOUS OR TO SUPERVISE EVERY MOTION 
OF PASSENGER. 
Scanlon vs. Philadelphia Rapid Transit Co. (Pa.), 57 Atl. Rep. 
521. Fel}. 29, 1904. 
A passenger upon an open car wishing to get ofl at a certain 
street told the conductor so while yet some distance from the street. 
Whether or not he heard was not shown. But he evidently saw 
her signal, and shortly afterwards the car was brought to a stand- 
still, though at a considerable distance from the street. When 
the car stopped the passenger stood up and looked at the con- 
ductor, and he looked at her. Neither of them spoke, but the 
passenger testified that she thought she ought to get off, because 
the conductor seemed to be waiting for her to do so, although she 
knew the car had not yet reached her street. She then stepped 
down on the running board, and attempted to step off backwards 
from there to the ground. The track was laid at that point near 
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the side of the road, which sloped considerable towards the gutter. 
She found the distance too great for her to touch the ground com- 
fortably with her foot immediately under the running board, and, 
whether from confusion or inability to control herself, the result 
was that she fell. The supreme court of Pennsylvania holds that 
a verdict should have been directed for the company. 

The car, the court says, was running upon the public highway, 
over which it must be remembered the company has no control. 
In laying its tracks it must conform to the established grade. 
It can neither construct nor alter any of the places at which passen- 
gers are to step on or off its cars. It is obliged to place its tracks 
and run its cars where the public authorities direct. The contour 
of the surface of the street and the sides and gutters are all fixed 
by the municipal authorities. Passengers leaving the cars must 
step upon the surface of the street in the condition in which it is 
placed by the city, which fixes and maintains the grades. Obvi- 
ously, the rules which might well and reasonably apply to steam 
railroads owning their own right of way, and having complete con- 
trol of the approaches thereto, cannot reasonably be applied to 
street railways, which have not the right of eminent domain, and 
are only allowed the use of the public highways in common with 
other vehicles. 

It may be that in this case the conductor misunderstood the signal 
of the passenger, and stopped the car sooner than she wished; but, 
if so, she had only to signify that fact, and retain her seat, and 
be carried to the desired spot. She was under no compulsion, 
nor did she receive even a suggestion from the conductor, as to 
where she should get off. That was a matter solely for herself. 
But the stopping of the qar had nothing whatever to do with the 
cause of the accident. That resulted entirely from the manner in 
which she left the car. The fact that the street sloped oflf at the 
side upon a descending grade to the gutter necessitated a very 
long step for any passenger attempting to get off in that vicinity. 
But this fact was perfectly obvious to her, if she used her eyes, 
which she was certainly bound to do. The situation was entirely 
open to her view, and, if she had apprehended any danger what- 
ever from the attempt to step down upon that side, and felt the 
necessity of leaving the car at that point, it would have been an 
easy matter for her to step to the other side of the car, and request 
the conductor to remove the chain, or pass out underneath it. Pre- 
sumably she saw exactly where she was to step. 

It is true that the highest courtesy upon the part of the con- 
ductor would have impelled him to step off the car and assist a 
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lady to alight who desired to leave the car at a point which in- 
volved the taking of an unusually long step, but the court cannot 
say that he was under any legal obligation to do so. It knows of 
no rule which requires the conductor of a street car to supervise 
every motion of a passenger stepping from a stationary car to the 
ground. It thinks he may assume that under such circumstances, 
in broad daylight, with everything open to view, the passenger, even 
though a woman, may be allowed to judge for herself the distance 
she can safely step. 



PRESUMPTION OF NEGLIGENCE FROM SPRINKLING 
CAR WITHOUT ANY ONE UPON IT COLLIDING WITH 
WAGON— MEANING OF MAXIM RES IPSA LOQUITUR— 
SUFFICIENCY OF DEFENSE THAT MOTORMAN WAS 
THROWN FROM CAR BY ELECTRIC SHOCK— LIABIL- 
ITY WHERE MOTORMAN LOSES CONTROL OF CAR BY 
OWN CARELESSNESS. 

Chicago City Railway Co. vs. Barker (111.), 70 N. E. Rep. 624. 

Apr. 20, 1904. 

The supreme court of Illinois says that this was a case for the 
application of the doctrine res ipsa loquitur (the matter speaks for 
itself). While the party who brought the action was riding in 
his wagon, as he had a right to do, an electric motor car used for 
sprinkling purposes, with no motorman or any other person upon 
it or in control of it, ran up from the rear and struck the wagon, 
throwing the man out upon the ground, injuring him. This collis- 
ion gave rise to a presumption of negligence on the part of the 
company, and the burden of proof was upon it to rebut that pre- 
sumption. The meaning of the maximum res ipsa loquitur is that, 
while negligence is not, as a general rule, to be presumed, yet the 
injury itself may afford sufficient prima facie evidence of negli- 
gence, and the presumption of negligence may be created by the 
circumstances under which the injury occurred. The contention 
of the company was that, if it was necessary for it to rebut the 
prima facie presumption of negligence raised by the occurrence of 
the accident in the manner stated, it did so by showing that the 
motorman was thrown from the car by an electric shock which the 
company was unable to anticipate or prevent, and that therefore it 
should not be held responsibfe because the car was not in the 
control of any one when it struck the wagon. It was a question for 
the jury to determine whether the explanation of the accident suf- 
ficiently rebutted the presumption in question. The credibility of 
such rebutting evidence is held by the authorities to be a ques- 
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tion for the jury. If the company placed the sprinkling car under 
the control of a motorman, who lost control of it by his own care- 
lessnesB, then the sprinkling car was not properly run and man- 
aged by the company. 



FAILURE OF REPAIR TO HOLD EVIDENCE OF ITS CHAR- 
ACTER—CARE OWED TO PASSENGERS— AS TO CHAR- 
ACTER OF ROLLING STOCK— INEFFICIENCY OF MO- 
TORMAN IN EMERGENCY— PRESENCE OF MIND AN 
ESSENTIAL TO COMPETENCY. 

Howell vs. Lansing City Electric Railway Co. (Mich.), 99 N. W. 

Rep. 406. Apr. 26, 1904. 

Where it was found after an accident that a brake rod which 
had broken the day before and been repaired was useless for want 
of a bolt, the supreme court of Michigan holds that the failure of 
the repair to last more than 24 hours was some evidence of the 
character of such repair. The defendant owed to its passengers a 
high degree of diligence and care in transporting them, and that 
involved the character of the rolling stock. It was not necessarily 
a defense that the motorman was confronted by an imminent and 
unexpected danger, whereby he lost his usual ability to control the 
car. While proper allowance should be made for such conditions, 
it is the duty of those who run cars and trains to put them in 
charge of competent men, and a reasonable degree of presence of 
mind may be an essential to competency. 



ELECTRIC RAILWAY IN STREET AN ADDED BURDEN- 
CONSENTS CANNOT BE WITHDRAWN AFTER CON- 
STRUCTION OF ROAD— RECEIVER CANNOT ABAN- 
DON RIGHTS ACQUIRED UNDER CONSENTS— CON- 
SENT OF COUNCIL TO ABANDONMENT OF STREET- 
CONSENTS CONFER A PROPERTY RIGHT— PUBLIC 
ONLY CAN TAKE ADVANTAGE OF FORFEITURES— 
INEFFECTIVELY ATTEMPTING TO OBTAIN CON- 
SENTS TO RECONSTRUCTION — SECURING AP- 
PROVAL OF COURT. 

Paige vs. Schenectady Railway Co. (N. Y.), 70 N. E. Rep. 213. 
Mar. IS, 1904. 
The court of appeals of New York says that although its decision 
in the case of Peck vs. Schenectady Ry. Co., 170 N. Y. 298, 63 N. E. 
3S7j IV Street Railway Law, 203, where it held that the use of a 
city street for the purposes of a street surface railroad operated by 
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electric power imposes an added burden upon the property rigiits 
of the owners of the fee of the street, is in conflict with the rule 
adopted in most other jurisdictions, yet, as that case was most 
carefully and thoroughly examined and considered, and the conclu- 
sion reached that this court should adhere to its former decision 
upon the subject, that decision must now be regarded as final and 
conclusive — not to be overruled or avoided, even by indirection. 

The consents in this case were in writing, under seal, acknowl- 
edged by the parties, and, the court says, were valid grants of the 
right to build and operate the Schenectady Street Railway over the 
street in question. Having been once given, and the railway having 
been constructed, they could not be withdrawn. But the abutting 
landowners contended that the rights acquired under their consents 
were abandoned by the act of the receiver in a mortgage foreclosure 
suit, and by the action of the common council, of the city in con- 
senting to the abandonment of the railway upon a portion of the 
street, including that in front of their premises. The receiver, how- 
ever, was appointed to manage and operate the railway and prop- 
erty belonging to the Schenectady Street Railway Company, to pre- 
serve and protect it in proper condition and repair, and to protect 
the title and possession thereof, and the business of the same. 
Under this limited authority the court can discover no principle upon 
which the receiver had a right to abandon any of the property be- 
longing to such railway company without the consent of the com- 
pany, of its stockholders, and the consent of the legislature of the 
state. 

Nor was the common council clothed with any authority to com- 
pel or to authorize an abandonment of any portion of such street 
railway. While its consent might possibly waive any right the 
city possessed to enforce, or compel the enforcement of, a contin- 
ued operation of the road, still it certainly could not, by any action 
upon its part, deprive the railway company of its rights, or affect 
the rights of the stockholders or the rights of the state and general 
public to require the company to continue the maintenance and 
operation of its road as originally constructed. These consents 
vested in the original railway company the right to maintain its 
road on the street in front of the plaintiff's premises, and, having 
been once given, and the road constructed, they could not be with- 
drawn at the will of the owner, where, as in this case, there was 
no contract with the company to that etfect, no consent by the state 
or general public, or by the stockholders of the company, and no 
consideration therefor. Lfnder the original consents, the railway 
company obtained a property right to construct and operate its 
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road, which could not be destroyed by the action of the receiver or 
of the common council, or by the consent of a portion of the own- 
ers of the land abutting on the street, or by all. Nor did the re- 
moval of the tracks by the receiver determine or forfeit the franchise 
of the original company over the street, so as to prevent the de- 
fendant, who had succeeded to its rights, from relaying its tracks 
thereon. Such abandonment only operated as a cause of forfeiture, 
of which the public alone could take advantage. 

The plaintiffs also sought to have their consents held ineffective 
upon the ground that the defendant subsequently attempted to 
obtain the consent of the property owners to a reconstruction of 
its road on this street, and, having failed, had secured the approval 
of that route by the appellate division of the supreme court. But 
the court of appeals holds that the fact that the defendant, from 
abundant caution, acquired the approval of the court to run its 
road over that portion of the street, in no way forfeited or im- 
paired its rights acquired under the original consents of the plaintiffs. 
That proceeding, it says, was, perhaps, unnecessary, but it was at 
most by way pi further assurance, and not destructive of the rights 
already acquired. These consents being in the nature of convey- 
ances of easenients in the street, the right thereby acquired was 
not destroyed by reason of the proceeding which was taken to obtain 
the approval of the appellate division. 



INJURY TO PERSON ATTEMPTING TO BOARD CAR AT 
SWITCH BY PULLING LOOSE OF HANDRAII^TOL- 
ERATING BOARDING OE CARS ANYWHERE NOT AN 
INVITATION — DUTY TO ONE ATTEMPTING TO 
BOARD CAR AT UNUSUAL PLACE— WHEN ONE BE- 
COMES A PASSENGER— -PRESUMPTION FROM PULL- 
ING LOOSE OF HANDRAII^DUTY TO HAVE HAND- 
RAIL SOUND AND SECURE. 

McCarty vs. St. Louis & Suburban Railway Co. (Mo. App.), 80 
S. W. Rep. 7. Mar. 29, 1904. 
The plaintiff was injured in attempting to board a car where it 
was stopped just before reaching a crossing for the throwing of a 
switch. He said that he had got one foot on the first step of the 
rear platform, and had his other foot raised above the second step, 
when the car started, and destroyed his balance, and he grabbed a 
handrail, which gave way in his struggles to maintain his position 
on the step, throwing him on the street. There was no testimony 
that either the motorman or the conductor saw him before or at 
the time he attempted to get aboard, or knew he desired or was 
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trying to become a passenger, the conductor at the time being at 
the center of the car, inside. The only testimony as to its being 
usual to receive passengers there was the plaintiff's own, and it 
went no further than the statement that he had previously seen 
men and women board cars where he did. 

The St. Louis court of appeals says that people occasionally get 
on street cars anywhere along a street, when they happen to stop, 
or even while they are running; but proof of that fact would not 
establish a custom to receive passengers everywhere, and bind car- 
men to be always alert. If there was a usage to take passengers 
at the switch, the carmen would have been bound to watch and 
be as careful about starting there as at far crossings — the common 
and appropriate localities for taking passage — for then persons 
would have a right to board cars, and the operatives good reason 
to expect them to do so. But that people had theretofore got on 
cars at the switch did not make out a custom, in the absence of 
evidence as to how many had done so, and for how long. The 
court is willing to notice, as a well-known fact, that companies 
tolerate persons getting on street cars wherever they stop, or, as 
said, when they are in motion, but it is unwilling to notice, as of 
common knowledge, that the public is invited to do so. The fact, 
it thinks, is quite the other way. 

A person becomes a passenger on a street car by contract, express 
or implied. He may become one in attempting to get on a car at a 
place provided for that purpose, and where people are exjiected to 
take passage, though his attempt fails. But a man does not be- 
come a passenger by making such an attempt at a place where he 
is not expected, and when the carmen are ignorant of his presence. 
The case differed from that of a man who, by license of a defendant, 
was in a place so usually occupied by persons that the defendant 
was under the duty of looking out for his welfare. As the proof 
stood, this company was no more bound to be on the lookout for 
passengers where the accident occurred, than at any point the car 
might stop because of some impediment. So the court concludes 
that the carmen were not remiss in failing to notice the position of 
the plaintiff before they started, and that it was right to confine 
the jury's attention to the issue of whether they knew he was at- 
tempting to get aboard at that time. 

The handrail pulled away from the car when the plaintiff clutched 
it to keep him from falling from the step, and the inference was 
fair that otherwise he would have maintained his position; and, if 
he would, the loosening of the handrail was the proximate cause 
of the injury. That it gave away while thus used was sufficient 
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evidence of negligence on the part of the company to shift the 
burden of proof to it, as the party in possession of whatever evi- 
dence there was to exonerate it from blame. In the ordinary course 
of operating street cars, and traveling on them, such attachments 
do not break loose. They are grabbed as aids to boarding cars by 
many persons every day, with perfect and merited confidence in 
their security. The handrail, as well as the rest of the car, was in 
the control and under the management and care of the company. 
That an accident so contrary to common experience occurred be- 
speaks carelessness in the party using the appliance, and makes a 
prima facie case for the injured individual. 

The plaintiff was not a passenger; but, as regards the use of 
the handrail at an unusual place, his status was intermediate be- 
tween that of a bare licensee and a passenger — a status that has 
no distinctive legal appellation, so far as the court knows. He 
was not exactly an invited licensee, but perhaps might be called 
appropriately a probable licensee, for he, like every one else, was 
expected to use the handrail as an aid to mounting to the platform 
and maintaining a position on it. The duty owed by the defendant 
to him was like that owed by railway companies to persons who 
walk on depot platforms or get on cars, not with the intention of 
becoming passengers, nor as mere idlers or intruders, but to assist 
friends who are taking passage, or on some other privileged mission. 
The defendant was under an obligation to the plaintiff, as to the 
public generally, to have the handrail sound and secure, if that 
could be done by ordinary care. In providing the handrail the 
company tacitly agreed with any one who had occasion to use it, 
in a lawful attempt to take passage on the car, to be careful that 
it was safe. The tearing loose of the attachment was evidence 
going to prove non-performance of the duty growing out of that 
implied promise. 



CONSTRUCTION OF FRANCHISE STATUTE AS TO MEAN- 
ING OF WORDS "NEXT HIGHEST" BIDDER. 
Pacific Electric Railway Co. vs. City of Los Angeles (U. S., Cal.), 

24 Sup. Ct. Rep. s86. Apr. 11, 1904. 

By the California act of March 11, 1901, the supreme court of the 
United States says, the notice of an application for a franchise is 
required to state that sealed bids will be received for the franchise 
"up to a certain hour and day named therein" (sec. 3), and also 
to state that the franchise "will be granted to the person, firm, or 
corporation who shall make the highest cash bid therefor;" and 
any bid may be raised not less than 10 per cent "above the highest 
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sealed bid," and the franchise finally struck off, sold, and granted 
to the "highest bidder" (sec. 5). Section 5 also provides that the 
"successful bidder shall deposit with said governing body, or such 
person as it may direct, the full amount of his or its bid, within 
twenty-four hours thereafter ; and in case he or it shall fail so to do, 
then the said franchise or privilege shall be granted to the next 
highest bidder therefor." To what do the words "next highest" 
refer? To bids already made, or to a bid or bids to be made? 
More obviously the former. They express the relation between 
bids in existence, — those already made and pending before the 
council in pursuance to its notice. It is only in comparison with 
the next highest of those that the words have significance. Again, 
the court says that it thinks section s is plain, and was intended 
to express as an alternative of a bid not fulfilled the acceptance 
of one already made, not one to be made, and that it is fortified in 
this view by section 7, which provides that the grantee of the fran- 
chise shall file a bond to fulfil the terms and conditions of such 
franchise, and also provides that if such bond be not filed "the award 
of such franchise shall be set aside and the same may be granted 
to the next lowest bidder, or again oflfered for sale," in the dis- 
cretion of the governing body. In other words, when there is to be 
further competition it is explicitly provided for. 



CONTRIBUTORY NEGLIGENCE OF PERSON INJURED AT- 
TEMPTING TO BOARD MOVING CAR GOING TO SHED 
AND NOT CARRYING PASSENGERS— REVERSED SIGN 
NOT NECESSARILY NOTICE— EMPLOYES NOT BOUND 
TO PREVENT PERSONS ATTEMPTING TO BOARD MOV- 
ING CARS. 
Leu vs. St. Louis Transit Co. (Mo. App.), 80 S. W. Rep. 273. Apr. 
12, 1904. 

The fact that the car that the plaintiff was injured in attempting 
to board while in motion was proceeding to the shed, and was not 
carrying passengers, the St. Louis court of appeals says was not 
shown to be known to him, and the mere reversing of the street 
name on top of the forward end of the car ("so it would not read 
anything") did not necessarily import such knowledge to him; and 
it was left to the jury, under most liberal instruction, to determine 
whether he saw, or by the exercise of due care on his part could 
have seen, the indications, either by motorman or conductor, that the 
car was on its way to the sheds, and not carrying passengers, and, 
in event of such finding, that the plaintiff was debarred from recov- 
ering damages. Under the circumstances it was no error to decline 
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an imperative instruction that the verdict must be for the defendant. 
At the same time it jsras beyond the legal duty of the latter's em- 
ployes in charge of the car to avert the casualty by preventing the 
plaintiff from attempting to board the moving car if seen in time, 
while engaged in such effort. 



STREET CAR NOT PROTECTED BY LONG-ENACTED 
STATUTE AGAINST DOING INJURY TO ANY LOCOMO- 
TIVE, car; etc. 

State vs. Cain (Kan.), 76 Pac. Rep. 443. Apr. 9, 1904. 

The wilful breaking of the window of a street car in use upon a 
street railway, the supreme court of Kansas holds, is not a violation 
of any of the provisions of section 2098 of the general statutes of 
igoi, which provides that "every person who shall willfully cut, 
break, burn, injure or destroy any locomotive, car, or other ma- 
chinery which now is or which may hereafter be in use upon any 
railroad in this state, or any wood-house, car or water station 
erected for the accommodation and use of any railroad within this 
state, shall on conviction thereof be punished," etc. Without seek- 
ing to ascertain when this section was first enacted into the laws 
of the state, the court finds that it was in the general statutes of 
1868, which was prior to the existence of street railways in Kansas, 
and it says that while this would not of itself be conclusive that 
street railway cars were not included in this section, it cannot pre- 
sume that the legislature intended to protect a class of property 
which did not exist in the state. 



RIGHT TO SHOW ABSENCE OF FENDER AND TO PREDI- 
CATE NEGLIGENCE ON OMISSION TO PROVIDE SAME 
OR OTHER SAFEGUARDS WHEN NOT REQUIRED BY 
STATUTE OR ORDINANCE. 

Fritch vs. New York & Queens County Railway Co. (N. Y. Sup.), 

87 N. Y. Supp. 942. Apr. 29, 1904. 

The second appellate division of the supreme court of New York 
says that it cannot be regarded as yet definitely settled by authority 
in that state to what extent street railroad companies are obliged, 
in the absence of statute or ordinance on the subject, to adopt safe- 
guards against injuring persons upon the highway likely to arise 
out of their want of care in the operation of their cars. But it thinks 
that there can be no doubt that it was proper to admit evidence of 
the fact that there was no fender on the particular car which ran 
down the plaintiff's son, a boy 75^ years of age. And it thinks that, 
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on the whole, the correct view is, where a jury is satisfied from the 
evidence that the injury would have been prevented by the use of a 
safeguard, such as a fender, which is usually attached to cars of 
similar construction, operated in similar localities generally through- 
out the country, and which has proved ordinarily efficacious for 
the protection of persons upon the highway, they are entitled to 
predicate negligence upon the omission to provide cars with such 
safeguards. 



MEASURE OF DAMAGES FOR BREACH OF CONTRACT 
TO ERECT DEPOT OR ESTABLISH STOPPING PLACES 
AS COMPENSATION FOR RIGHT OF WAY. 

Louisville, Anchorage & Pewee Valley Electric Railway Co. vs. 

Whipps. (Ky.), 80 S. W. Rep. 507. May 4, 1904. 

In an action to recover damages for a breach of contract to erect 
a depot or establish a stopping place at an agreed point in consider- 
ation of a grant of a right of way, the court of appeals of Kentucky 
holds that the true criterion of damages is such a sum as would 
represent the difference, if any, as shown by the evidence, in what 
would have been the fair market value of the residue of the plaint- 
iff's land, after the conveyance of the right of way, if the depot 
or stopping place had been established at the point on such land 
agreed upon by the parties, and the fair market value of such 
residue of land without the depot or stopping place. And in so 
estimating the damages the jury should not consider the profits, if 
any, which might have been made by the plaintiff in any business 
the latter might have established at or near such depot or stopping 
place, but consider adaptation, if any, which the location of the 
depot or stopping place at the point mentioned would have given 
the plaintiff's land for business or other useful purposes, and thereby 
have enhanced its market value. 



COMPANY NOT REQUIRED TO ACCOUNT TO ATTOR- 
NEYS AFTER SETTLEMENT WITH CLIENT. 

Weller vs. Jersey City, Hoboken & Peterson Street Railway Co. 

(N. J. Ch.), 57 At. Rep. 730. Apr. 12, 1904. 

A bill filed by complainants, attorneys of New Jersey, against a 
defendant, a street railway company, the court of chancery of New 
Jersey says, set forth that one John Meffert had been injured by 
the tort (wrongful act) of the defendant, and had a right of action 
against it for damages for his injuries; that he had retained com- 
plainants to settle with said company, or to prosecute an action for 
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him for said damages; that in consideration of their services to be 
performed, he had assigned to complainants 50 per cent of whatever 
might be recovered by suit, settlement, or otherwise; that com- 
plainants gave notice to said company of such assignment, and 
thereafter commenced an action in behalf of John Meffert against 
it; that pending the action the company settled with Mefifert for a 
sum jof money, the amount of which complainants had not dis- 
covered, and paid the agreed-on amount, and received from Mefifert 
a complete release of his claim. It thereupon prayed for discovery, 
for an accounting of the money so paid, and for a decree for the 
payment by defendant to complainants of 50 per cent thereof. On 
demurrer to the bill for want of equity, the court holds that the 
bill stated no grounds on which the relief prayed could be decreed. 



LIABILITY FOR INJURY TO PASSENGER USING STILE 
ERECTED BY OWNER OF PLEASURE GROUNDS OVER 
FENCE SEPARATING ELECTRIC FROM STEAM RAIL- 
ROAD RIGHT OF WAY— DUTY TO PROVIDE REA- 
SONABLY SAFE MEANS OF ACCESS AND EGRESS AT 
TERMINALS OR STATIONS. 
Cotant vs. Boone Suburban Railway Co. (la.), 99 N. W. Rep. 115. 
Apr. 6, 1904. 
At or near a terminal of an electric railway which for some 
distance ran parallel to, and immediately north of, the right of way 
of a steam railroad, the rights of way of the two roads being 
separated by a wire fence, an owner of 'a pleasure ground south- 
of the steam railroad constructed a stile over the wire fence. This 
was made by placing two ladders, each 8 or 10 feet in length, and 
14 or 16 inches in width, in such a position as that two ends met 
over and above the fence, while the other ends were set in the 
earth on either side thereof. The plaintiff, after riding out on the 
electric railway, seeing this stile, attempted to pass over it and was 
injured by having his foot caught in such a way as he started to 
descend from the top that he was thrown to the ground. He sued 
the electric railway company for damages, and obtained a judgment, 
which the supreme court of Iowa affirms. 

It will be noted that the accident occurred on that part of the 
stile which was over and upon the right of way of the steam rail- 
road, and it was contended that the defendant electric railway com- 
pany's responsibility ceased when the passenger passed upon the 
ground of another carrier; that, at most, it was under no other 
duty to the plaintiff than to warn him of danger of which it had 
notice or knowledge, and that its liability was not greater than 
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if the stile had been erected jointly by the steam railroad company 
and the defendant. The jury found that the stile was a dangerous 
contrivance, but the defendant strenuously insisted that, as it had 
no right to enter upon the grounds of the other company to repair 
the device, it could not be held liable for any injury that may 
have resulted from the use thereof. The court says that ordinarilj 
this proposition is true, but it must be remembered that this con- 
trivance, while partly on or over the land of the steam railroad 
company, was a single, complete device, and formed a continuous 
passageway over the fence; and if the defendant invited its passen- 
gers to use it, either expressly or by implication, it was bound to at 
least ordinary care in seeing that it was fit for the purpose intended. 
That it had no right to go upon the grounds of the steam railroad 
company to make inspection or repairs was not controlling. Its 
passengers were not bound to ascertain at their peril what part of 
this stile was on the premises owned by another company, and what 
right the defendant had to use it. The defendant undoubtedly had 
the right to make arrangements with this other company for the 
construction of a stile, and for permission to its passengers to cross 
its right of way; and, having invited the traveling public to use the 
device, it would not be permitted to say that it had no right to 
erect part of the contrivance upon grounds of another company. 
It would not do to say that the traveling public must inquire in 
such cases as to the right the carrier had to pass upon the grounds 
of another company to make repairs. This contrivance was used 
by the defendant's passengers alone. It was not built to accommo- 
date the steam railroads or its passengers. The use made of the 
railroad right of way was permissive only. The steam railroad company 
did not owe the plaintiflf or the defendant company any duty what- 
ever with reference to this stile. The use of the stile was for the 
joint benefit of the defendant company and the owner of the pleas- 
ure grounds. Had the contrivance been constructed by the defend- 
ant and the steam railroad company jointly for the use of the passen- 
gers of either line, both would undoubtedly have been liable for 
an injury received by a. passenger. Here there was no liability 
on the part of the steam railroad company, but the situation was 
such as to make it natural for a person alighting from the defend- 
ant's train as the plaintiflf did, intending to go to the pleasure 
grounds, to use the stile in passing over the fence. The defendant 
was bound to know that persons alighting from its trains would 
likely use this device in passing to their destination, and it was its 
duty to use at least ordinary care in seeing that it was properly 
constructed and in good repair. 
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On the theory that the stile, by reason of its narrowness, or for 
want of railings, or because it was constructed of light or defective 
materials, was not such means of egress as an ordinarily prudent 
person would provide, in which event the defendant might be found 
guilty of negligence, the court holds that it was liable for the 
defective condition of the stile, although it was erected by a stranger. 
The defendant had full knowledge of the construction of the stile, 
and impliedly invited its passengers to use it. Under such circum- 
stances, its liability was the same as if it had itself set and main- 
tained the device. This rule is bottomed on the proposition that 
the duty of a carrier of passengers does not end when the passenger 
has alighted from its cars. It must also provide reasonably safe 
means of access to and from its stations or terminals for the use 
of its passengers, and the passengers have a right to assume that 
the means of egress provided are reasonably safe. This duty it 
cannot delegate to another so as to relieve itself from responsibility. 
The defendant's contention that it was not liable because the stile 
was erected by a stranger was unsound in principle, and not sus- 
tained by authority. When it invited its passengers to use the stile, 
it, in effect, represented that it was reasonably safe for the purposes 
intended; and, when injury occurred by reason of its unsafe or 
faulty construction, it should not be allowed to shield itself behind 
another, and to say that it did not know of its defective construction. 



CONTRIBUTORY NEGLIGENCE OF Pi^ESTRIAN IN- 
JURED ATTEMPTING TO PASS IN FRONT OF STA- 
TIONARY CAR FOR JURY— NEGLIGENCE DEFINED— 
KNOWLEDGE IMPUTED TO AND CARE REQUIRED OF 
MOTORMAN IN HEART OF CITY— COMPANY EN- 
TITLED TO CLEAR INSTRUCTION ON NOT BEING 
LIABLE FOR RESULT OF CONCURRENT AND MUTUAL 
NEGLIGENCE. 
McLeland vs. St. Louis Transit Co. (Mo. App.), 80 S. W. Rep. 30. 
Mar. IS, 1904. 

From the plaintiff's testimony it was disclosed that the car by 
which she was injured had stopped, and, while passengers were 
alighting, she sought to pass in front of the stationary car, which 
was started without any signal to her that it was about to move. 
The St. Louis court of appeals says that it is no unfair deduction 
that the motorman saw, or should have seen, the plantiff's effort 
to get by the car; nor is the court prepared to declare that, in the 
most crowded portion of the city of St. Louis, a pedestrian who 
seeks to pass in front of a nonmoving car, in plain sight of the 
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attendant in charge, is attributable with such contributory negligence 
as to debar recovery. Negligence has been concisely defined to be 
the absence of care according to the circumstances. At the inter- 
section of Broadway and Washington avenue, the junction of two 
of the most prominent thoroughfares in the city of St. Louis, in 
frequent and constant use by pedestrians and vehicles of every sort, 
the defendant's motorman should have exercised a degree of care 
commensurate with the conditions attending the passage over Broad- 
way by his car; being imputed the knowledge that the vigilance 
that might have sufficed in the less populous and traveled parts of 
the city would fall far short of constituting ordinary care in such 
thronged portions, frequented by the public, about the retail stores 
of the city, and where, indeed, the watchfulness exacted would 
vary at different hours of the day, and even on different days of 
the week. Under such state of facts, where reasonable men might 
fairly differ in their conclusions, the question of due care or negli- 
gence on the plaintiff's part was properly relegated to the jury. 
At the same time, the defendant, as a matter of lawful right, was 
entitled to have the jury informed by a sharply defined and con- 
cise instruction, without qualification or obscurity, that, if her in- 
juries resulted from the concurrent and mutual negligence of both 
herself and the corporation defendant, the latter was not responsible 
to her therefor. 



DUTY TO RECgVE MONEY TENDERED FOR FARE AND 
TO RETURN CHANGE— DAMAGES FOR REFUSAL OF 
CONDUCTOR TO RETURN CHANGE, ACCOMPANIED 
WITH INSULTING AND ABUSIVE LANGUAGE. 
Gillespie vs. Brooklyn Heights Railroad Co. (N. Y.), 70 N. E. 
Rep. 857. Apr. 26, 1904. 

The plaintiff, confessedly a passenger on the defendant's car, gave 
the conductor a quarter of a dollar from which to take her fare. 
He received it, but did not return her the 20 cents change to which 
she was entitled. She subsequently asked him for it, when he, in 
an abusive and impudent manner, not only refused to pay it, but also 
grossly insulted her by calling her a deadbeat and a swindler, and 
by the use of other insulting and improper language, even after a 
fellow passenger had - informed him that she had given him the 
amount she claimed. 

The court of appeals of New York says that in this case there was 
obviously a breach of the defendant's contract and of its duty to 
its passenger. It was its duty to receive any coin or bill not in 
excess of amount permitted to be tendered for fare on its car 
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under its rules and regulations, and to make the change, and return 
it to the plaintiff, or person tendering the money for the fare. That 
certainly must have been a part of the contract entered into by the 
defendant, and the refusal of the conductor to return her change 
was a tortious (wrongful) act upon his part, performed by him 
while acting in the line of his duty as the defendant's servant. To 
that extent, at least, the contract between the parties was broken, 
and as an incident to and accompanying that breach the language 
and tortious acts complained of were employed and performed by 
the defendant's conductor. 

And the court holds that, in an action to recover damages for the 
breach of that contract and for the tortious acts of the conductor 
in relation thereto, the conduct of such employe and his treatment of 
the plaintiff at the time might be considered upon the question of 
damages, and in aggravation thereof. It says that the authorities 
which it cites render it manifest that the defendant was not only 
liable to the plaintiff for the money wrongfully retained by its con- 
ductor, but also for any injury she suffered from the insulting and 
abusive language and treatment received at his hands. And again 
it says that after the somewhat extended review which it made of 
the authorities bearing upon the subject, it is led irresistibly to the 
conclusion that the defendant was liable for the insulting and abus- 
ive treatment the plaintiff received at the hands of its servant; that 
she was entitled to recover compensatory damages for the humilia- 
tion and injury to her feelings occasioned thereby, and that the 
trial court erred in directing a verdict for the plaintiff for 20 cents 
only, and in refusing to submit the case to the jury. 



FAMILIARITY WITH TRACKS NOT CONCLUSIVE EVI- 
DENCE OF KNOWLEDGE OF DANGER ON PART OF 
PASSENGER GOING ON INSIDE FOOTBOARD TO GET 
SEAT— DUTY TO PROVIDE AGAINST USE OF INSIDE 
FOOTBOARD WHEN DANGEROUS— PAS SENGE^R USING 
INSIDE FOOTBOARD NOT BOUND AS MATTER OF LAW 
TO LOOK FOR CAR ON OTHER TRACK— CARE RE- 
QUIRED. 
Kreimelmann vs. Jourdan (Mo. App.), 80 S. W. Rep. 323. Mar. i, 
1904. Rehearing denied Apr. 26, 1904. 

The plaintiff having boarded an open summer car with a con- 
tinuous step or footboard along each side, and finding no vacant 
seat on the side of the car that he got on, passed around the rear 
bench to the other side of the car to reach an unoccupied seat, and 
was hit by a car on the other track, the two tracks being so near 
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each other that the upright stanchions or grab rails, which projected 
from the sides of the two cars, were only lo or 12 inches apart as 
the cars passed. That the plaintiff was familiar with the tracks, 
the St. Louis court of appeals holds, was to be taken into account 
in determining whether his declared ignorance of the danger incurred 
in getting on the footboard was true. But, it says, a man might 
use street cars running on parallel tracks a long time, and might 
know the tracks were about the distance apart those in question 
were, without realizing that it was dangerous to use the running 
board of an open car if that side was left open for use, unless his 
attention was drawn to the danger by some accident. Men are not 
apt to make nice calculations about such things, but are rather 
inclined to trust to the carrier's system and management. 

The operation of cars of the pattern which caused this accident, 
with no restraint or guard against the use of the footboards on both 
sides, and on tracks so close ttiat passengers are in peril of a. col- 
lision when using the inside footboard, cannot be regarded as other 
than inconsiderate management. If it desired to operate such cars 
on such tracks, the company should have taken some precaution to 
prevent passengers from using the inside footboard; and leaving that 
side as accessible as the other was an invitation to step on the foot- 
board when it was necessary to do so in boarding or alighting from 
a car or to find a seat. 

Nor does the court agree with the proposition, which was greatly 
insisted on, that it was error to refuse to instruct the jury that the 
plaintiff could not recover damages if he stepped on the footboard 
without first looking for a car on the other track. It says that 
the footboard on which he stepped was intended, among other 
things, for passengers to walk to a seat on. In itself, it gave no 
warning that a person using it was likely to be hit by a car on the 
near track, but tended to produce an impression that he would be 
safe on the board, for it was not to be supposed the defendant 
would invite its patrons to expose themselves to great peril. Nor 
was the other track a warning to him, for he might believe, with 
reason, that a passing car would miss him; and, if he told the 
truth, that was his belief. The court does not feel justified in pre- 
scribing as the measure or quantum of care to be used by a passen- 
ger in such a situation that he must look for approaching cars 
before stepping on a footboard. The more satisfactory test of right 
conduct under the circumstances that surrounded the plaintiff is 
the one which prevails universally, namely, did he exercise ordinary 
care to insure his own safety? The facts did not call for a charge 
to the jury that the plaintiff was bound to look for another car 
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before he stepped on the board, though failure to take that precau- 
tion would defeat his action if the jury thought it was an essential 
element of due care. 



DUTY OF COMPANY ACCEPTING FRANCHISE TO OPER- 
ATE CARS ON TRACKS MAKING TRAP— COMPLIANCE 
WITH STATUTES OR ORDINANCES NOT ALL— CON- 
DUCTORS AND MOTORMEN BOUND TO KNOW DAN- 
GEROUS SITUATION AND TO DO WHAT CONDITION 
LEGALLY DEMANDS WITHOUT DIRECTIONS— PUBLIC 
NOT REQUIRED TO KNOW NARROWNESS OF SPACE 
BETWEEN TRACKS OR LENGTH OR WIDTH OF CARS 
—WHAT MAY BE ASSUMED. 
Eichorn vs. New Orleans & Carrollton Railroad, Light & Power Co. 
(La.), 36 So. Rep. 335. Feb. 29; Apr. 11, 1904. 
Here a pedestrian attempting to cross the street was fatally 
injured by being caught between two cars at a place where the 
tracks curved to connect with those on an intersecting street. It 
appeared that the tracks on the street he was, attempting to cross, 
even when they were parallel to each other, were too close together 
to enable a person to stand safely upon the space between the two, 
and, should a person be standing at the point where the curves upon 
the crossings commenced at the time when two moving cars passed 
each other there, he would meet with almost certain death, as, in 
passing, on account of the way the tracks were located, the ends 
of the moving cars swung towards each other, and blocked the way 
up upon the upper side. The tracks, when they were laid, were, 
even with the cars then in use, traps, to all persons not having 
knowledge of the exact situation, and the danger had been made 
much greater for several years past than it was before, as wider 
and longer cars had been substituted for those formerly used. 

The supreme court of Louisiana holds that a street railway com- 
pany accepting a franchise to operate cars upon tracks so dan- 
gerously laid at points very menacing to human life was bound to 
know of the risks it was assuming, and the duties and burdens it 
was taking upon itself. It was no answer for it to say that it could 
not control the city officers and authorities in its placing of the 
tracks. There was no obligation on its part to engage in the busi- 
ness at all, and, if it thought proper so to do, in view of and in 
spite of the attendant responsibilities, it could not avoid the legal 
consequences of a failure on its part to meet the requirements re- 
sulting from the exact situation. Not only was the company itself 
held to a knowledge of the dangerous situation of affairs, but the 
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conductors and motormen upon the cars were also bound to know 
this. It required no notice to them from the officers of the company 
of this fact, for this matter was constantly and directly before their 
eyes. If the company was of the opinion that its duties to the 
public went no further than compliance with positive existing 
statutes or ordinances, it was mistaken. It is also error to sup- 
pose that trainmen operating cars have no duties to perform, other 
than those as to which they have received specific directions. They 
are required to do whatever the necessities of a particular situation 
or condition legally demands, whether they have received instruc- 
tions or not. The cars unquestionably met and passed each other 
on the foot crossing. This could not have been done without 
culpable negligence. 

The general public is not called upon to know or take in at a 
glance that the space between parallel tracks in a city is not wide 
enough to afford protection to persons standing on that space, or 
to know the length and width of the cars used upon the road. A 
person has the right to assume that the width is sufficient, and to 
assume that it was not likely that two cars would pass each other, 
moving, while he was in that position. 



RIGHTS OF PASSENGER LOST BY FAILURE TO PAY 
SECOND FARE WHEN DUE. 

Hudson vs. Lynn & Boston Railroad Co. (Mass.), 71 N. E. Rep. 66. 
May 18, 1904. 
A person ceases to be entitled to the rights of a passenger, the 
supreme judicial court of Massachusetts holds, on failure to pay a 
second fare when due. 



INTENDING PASSENGER IN ORDINARILY SAFE POSI- 
TION STRUCK BY CAR WIDER THAN USUALLY 
USED NOT GUILTY OF CONTRIBUTORY NEGLI- 
GENCE—NO ASSUMPTION OF RISK. 

Denison & Sherman Railway Co. vs. Craig (Tex. Civ. App.), 80 
S. W. Rep. 865. April 20, 1904. Rehearing denied May 18, 1904. 
The car in usual use on a certain avenue was a small one, six 
feet six inches wide, the steps of which hardly came out flush with 
the body of the car. The car in use on a certain occasion, at 
night, was an "interurban car," which was much larger, with a 
step which extended out about six inches. The court of civil appeals 
of Texas holds that a person struck by this latter car while waiting 
to take a car, would be exonerated from negligence by evidence 
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that the position he took was , a safe oi;e with reference to the 
ordinary cars which the company used, and with which he was 
familiar, and that he had no notice or knowledge, up to the time 
he was struck, that the car v^as different. It also holds that the 
same facts would exclude the idea of an assumed risk, if such theory 
had any place in the case as a distinct issue from contributory negli- 
gence. 



ASSIGNED CLAIM FOR PENALTY FOR REFUSAL TO 
GIVE TRANSFER NOT ENFORCEABLE. 

Coyle vs. Interurban Street Railway Co. (N. Y. Sup.), 88 N. Y. 
Supp. -136. May S, 1904. 
The penalty of $50 provided by section 104 of the New York rail- 
road law for a refusal to furnish a transfer, the appellate term of the 
supreme court of New York holds, is both created and "regulated 
by special provisions of law," within the meaning of section 1909 
of the code of civil procedure, which provides that an assigned 
claim is not enforceable "where the rights or liabilities of a party 
to a claim or demand which is transferred are regulated by special 
provisions of law." 



ACCEPTANCE OF DEDICATED STREET— CROSS-STREETS 
TO BE OMITTED IN ESTIMATING LINEAL FEET OF 
PROPERTY NECESSARY TO AUTHORIZE CONSENT. 
People's Traction Co. vs. Atlatitic City (N. J. Sup.), 57 Atl. Rep. 
9f2. May 24, 1904. 
Acceptance of dedicated streets, the supreme court of New Jersey 
holds, is found in a resolution of acceptance, and in the passage by 
a municipality of an ordinance granting permission to a street rail- 
way company to lay its tracks therein, and conditioning its permis- 
sion upon the grading and paving the streets in a specified way. In 
estimating the number of lineal feet of property necessary to author- 
ize the consent of a municipality to the construction of a street 
railway, the cross-streets are to be omitted. 



POWER OF LEGISLATURE TO REGULATE FARES. 
San Antonio Traction Co. vs. Altgelt (Tex. Civ. App.), 81 S. W. 
Rep. 106. May 4, 1904. Rehearing denied June i, 1904. 

The legislature has the power, the court of civil appeals of Texas 
holds, to regulate the rates of fare of a street railway company in 
the absense of any provision in its charter relinquishing that right, 
provided, however, the rates established are not so unreasonable 
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as to practically destroy the value of the property of the corporation, 
and thereby depriving it of its property without due process of law, 
and denying it equal protection of the law. 



ABUTTERS ACCEPTING COMPENSATION FOR CON- 
STRUCTION OF EMBANKMENT NOT ENTITLED TO 
OBJECT TO OPERATION OF ROAD BY RAILWAY 
COMPANY AS AN ADDITIONAL SERVITUDE. 

Ilgenfritz vs. Toledo & Monroe Railway (Mich.), 99 N. W. Rep. 
878. June 7, 1904. 
The supreme court of Michigan thinks it inequitable for property 
owners to accept compensation for making an embankment on an 
avenue across their premises when its purpose was to enable the 
road it was for to be operated, and at the same time insist that the 
operation of the road must be discontinued by a company organized 
under the general railroad law, in the manner autkorized by the 
franchise of the traction company that built the line, because the 
railway company was not authorized to operate a street railway as 
such, or as part of its through line, without compensation to the 
abutting owner, because it imposed an additional servitude. 



RIGHT- IN ABSENCE OF ORDINANCE TO STOP ANY- 
WHERE FOR PASSENGERS— PRESUMPTION FROM 
FREQUENT STOPPING AT PARTICULAR PLACE- 
DUTY OF MOTORMAN TO KEEP OUTLOOK FOR 
THOSE DESIRING TO RIDE— SUFFICIENCY OF SIG- 
NALS—BOARDING OF CARS BY WOMEN WITH ARMS 
FULL NOT NEGLIGENCE AS MATTER OF LAW. 

Jaques vs. Sioux City Traction Co. (la.), 99 N. W. Rep. 1069. 
June 8, 1904. 
The company, in absence of any regulation by city ordinance, 
the supreme court of Iowa holds, had a perfect right to stop for 
passengers at the middle of a block, as is customary in many locali- 
ties where the street intersections are at an unusual distance apart, 
or at any other point it might choose. And this, the court says, 
may be done so frequently at a particular place that the public may 
well assume that it has been fixed upon by the company as an 
appropriate locality to receive passengers. One of the duties of the 
motorman is to keep an outlook for those who may desire to ride, 
and, when this is manifested, to afford them a reasonable oppor- 
tunity to get on in safety. The character of the signals given to 
him differ almost as much as the persons giving them. All essen- 
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tial is that in some way he be made to understand what is desired. 
Women daily board standing cars with safety, even though their 
arms are full, as carrying babies, bandboxes, and birdcages, and 
what is so commonly accomplished without injury or thought of 
danger ought not to be held, as a matter of law, to be negligent. 



POWER TO CONDEMN LAND ADJOINING ELECTRIC 
RAILWAY FOR POWER HOUSE, ALSO LAND AT A 
DISTANCE, AND LAND FOR LINE OF WIRES BE- 
TWEEN POWER HOUSE AND RAILWAY. 

Rockingham County Light & Power Co. vs. Hobbs (N. H.), 58 
Atl. Rep. 46. May 3, 1904. 
That the use of land for constructing and maintaining a line of 
wires to conduct currents of electricity employed in moving the cars 
of a railway serving .the public, the supreme court of New Hamp- 
shire holds, is a "public use" within the narrower meaning of those 
words. If land adjoining an electric railway may be taken for a 
power house — as to which there can be no doubt — no good reason is 
apparent why land at a distance may not be taken if the public 
good so requires. Of course, if land located at a distance may be 
taken for a power house, it must follow that necessary land or rights 
in land may be taken for constructing and maintaining a line of 
wires between the power house and the railway. 



AUTHORITY TO CONSTRUCT STREET RAILWAYS OVER 
STATE AND TERRITORIAL ROADS— POWER OF 
HIGHWAY COMMISSIONER. 

Smith vs. Jackson & Battle Creek Traction Co. (Mich.), 100 N. W. 
Rep. 121. June 25, 1904. 
The supreme court of Michigan says that the legislature has con- 
trol over the state and territorial roads, and may authorize the 
construction of street railways over them. It has authorized the 
construction of these railways along the highways of the townships 
upon such terms and conditions ss the township and the company 
may agree upon. The court thfers the authority thus conferred is 
broad enough to include the state and territorial roads within the 
territory of the township, and for whose condition the township is 
responsible. The highway commissioner has nothing whatever to 
do with the granting of these franchises. No power in connection 
therewith is imposed upon him by statute. His sole power is to 
see that the roads are opened and kept in repair in the same manner 
as township roads. If the highway is obstructed to the detriment of 
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the traveling public, he undoubtedly is the proper person to com- 
plain, and to take steps to remove or prevent the obstruction. Be- 
yond this power, he has none other. 



DUTY OF LOOKING AND LISTENING FOR CAR— CARE 
REQUIRED AT COUNTRY CROSSING OF ELECTRIC 
RAILWAY— IMPOSSIBILITY OF CAR BEING BEHIND 
BANK NOT TO BE ASSUMED. 
Robinson vs. Rockland, Thomaston & Camden Street Railway (Me.), 
S8 Atl. Rep. 57. May i6, 1904. 
There is no absolute rule of law, the supreme judicial court of 
Maine says, that it is negligence for a person not to look or listen 
for an approaching car before attempting to cross a street railway, 
but it may be determined as a matter of fact that in some situa- 
tions the measure of ordinary care is not fulfilled by a person who 
crosses without doing either. The conditions of a country crossing 
of an electric railway in some respects more nearly resemble the 
crossings of steam railways than they do the situation in the city 
streets, where persons and teams are constantly traveling across and 
upon the tracks. A greater speed may be reasonable upon the part 
of the electric car, calling for a corresponding increase in vigilance 
on the part of the traveler. Moreover, if the traveler about to cross ' 
the track cannot see an approaching car on account of an interven- 
ing bank, he cannot, in exercise of ordinary prudence, assume that 
it is impossible for a car to be behind the bank. 



NO GREAT PARTICULARITY NECESSARY IN DESCRIP- 
TION OF NEGLIGENCE CAUSING INJURY TO PAS- 
SENGER—PRESUMPTION OF NEGLIGENCE FROM IN- 
JURY TO PASSENGER— DUTY TO PASSENGER- 
DASHING INTO SWITCH. 
Indianapolis Street Railway Co. vs. Schmidt (Ind.), 71 N. E. Rep. 
201. June 8, 1904. 
In view of the very strict responsibility of carriers for injuries 
to passengers, the supreme court of Indiana holds that no great 
particularity is necessary in the description of the negligence by 
which the injury was occasioned. When an injury to a passenger 
occurs without his fault, negligence on the part of the carrier is 
presumed, and the latter can excuse himself only by showing that 
he exercised a very high degree of care to prevent the occurrence 
of such accidents as that causing the injury. In this case the com- 
pany owed to the passenger the duty of carrying him safely to his 
destination on its road, so far as his safety could be secured by the 
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exercise of care commensurate with the dangers likely to occur, and 
reasonably to be anticipated from that mode of transportation. It 
was guilty of a breach of that duty in running the car in which he 
was a passenger so fast and so carelessly that it dashed into a 
ewitch, and was thrown from the track. This was one of the dan- 
gers likely to occur, and which ought to have been anticipated and 
avoided by the company. 



CARE REQUIRED TO AVOID COLLISION BETWEEN CAR 

AND FLOAT. 
Haas vs. New Orleans Railways Co. (La.), 36 So. Rep. 670. 
May 14, 1904. 
In a case sounding in damages growing out of a collision between 
an electric car and a float, the supreme court of Louisiana holds 
that the crowded street rendered it necessary to be more than 
usually careful. It devolved upon the floatman not to attempt to 
cross in face of danger, and the motoneer to hold his car under 
control so as to be able to stop within the shortest possible distance. 



DUTY TO PASSENGER WITH REFERENCE TO PLAT- 
FORM REQUIRED TO BE USED IN CHANGING CARS 
—DUTY IN INSPECTION OF PLATFORM— REASON- 
ABLENESS OF INSPECTION— NO CONTRIBUTORY 
NEGLIGENCE. 
Woods vs. Metropolitan Street Railway Co. (Mo.), 81 S. W. Rep. 
152. March 23, 1904. 
Bearing the relation which the plaintiff did to the defendant — 
having purchased a through ticket from a point on its cable line 
to a point on its connecting electric line, and required, as she was, 
to transfer to get on the electric car, and in doing so to go upon the 
defendant's platform provided for that purpose— the supreme court 
of Missouri, division No. 2, holds that she was entitled to the care 
which the defendant owed to a passenger. It says there was, and, 
indeed, could be, no question of contributory negligence in the case. 
The duty of maintaining a safe platform for the entering and alight- 
ing by passengers on their trains was a continuing one, and, as the 
platform was its own property, the duty of inspection from time to 
time devolved upon it to see that the platform was safe for its 
passengers; and whether an inspection is reasonable depends upon 
the facts of the case. Many things must be considered — the con- 
struction, the materials composing the structure, its age, and the 
uses to which it is put. The fact that large crowds might con- 
gregate on it; that human lives were endangered if it was not kept 



224 STREET RAILWAY LAW. 

safe and sound — these and other varying circumstances must be 
taken into consideration. What would be ordinary care in one 
case might be gross negligence in another. 



ELECTRIC RAILWAY NO ADDITIONAL SERVITUDE- 
SALE OF CONSENTS AGAINST PUBLIC POLICY- 
CONTRACT GIVING FOR CONSENT OPTION ON PUR- 
CHASE OF BONDS AND STOCK NOT ENFORCEABLE. 
Montclair Military Academy vs. North Jersey Street Railway Co. 
(N. J.), 57 Atl. Rep. 1050. May 13, I904. 
The right to construct and operate electric railways, with their 
incidental poles and wires, within the lines of public streets, for 
municipal travel, the court of errors and appeals of New Jersey 
holds, is included in the ordinary public easement, and imposes no 
additional servitude on abutting property. Consequently, it goes on 
to say, when the legislature by act of April 21, 1896, required the 
consent of a certain portion of the abutting owners to be obtained 
before such a railway could be built in front of their property, a 
gratuitous privilege or power was delegated to them. The reason 
for such delegation is not obscure. Abutting owners have a cer- 
tain relation to the public streets in front of their property, which, 
while it is subordinate to the public easement, yet places them on a 
footing unlike that of the rest of the community. Because of this 
relation, special advantages and disadvantages accrue to them from 
street railways, and the legislative design clearly was that, unless 
it should be rendered probable that these advantages would exceed 
the disadvantages with regard to any proposed street, the railway 
should not be there laid. This probability was to be indicated by 
the consent of the owners of at least one-half of the abutting land. 
For the decision of the matter thus contemplated, the legislature 
treated these owners as a class, every member of which had similar 
interests to subserve ; interests that in some degree were common to 
all. Properly to meet the confidence thus reposed, it was incumbent 
on each member to bear in mind and be influenced by these common 
interests only, so that his judgment would be as fair toward his 
neighbor as it was toward himself. To permit any one of the class 
to barter for private and exclusive gain this power over the con- 
cerns of his fellow would be subversive of the benign purpose of 
the legislature in delegating it. So the court holds that, where, 
in order to obtain the consents required for the construction of an 
electric railway in a public street, the railway company agreed with 
an owner of land abutting on the street to give him, for his consent, 
a valuable option on the purchase of the company's bonds and stock, 
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the agreement was in violation of the public policy established in the 
statute, and could not be enforced. 



COMPANY NOT AN INSURER— LIMITS UPON CARE RE- 
QUIRED AND LIABILITY FOR INJURIES— CARE RE- 
QUIRED TOWARDS PASSENGERS— CARE REQUIRED 
TO ASCERTAIN WHETHER A PERSON DESIRES TO 
BECOME A PASSENGER— INTENDING PASSENGER 
COMING UP FROM REAR. 
Foster vs. Seattle Electric Co. (Wash.), 76 Pac. Rep. 995. May 31, 
1904. 
It is not the rule, the supreme court of Washington says, that a 
street car company is an insurer of the safety of its passengers. 
There are dangers attending on their transportation which it seems 
no human prudence can foresee, while there are others which can be 
foreseen, but which cannot be effectually guarded against, because 
to do so would make the conduct of the business so burdensome as 
to prohibit it altogether. Hence, when a street car company exer- 
cises towards its passengers the highest degree of care consistent 
with the practical conduct of its business, it performs towards them 
its full legal duty, and is not liable even for injuries which might 
have been foreseen and prevented, if the means required to prevent 
them would involve a burden amounting to a practical prohibition 
of the business. 

Again, the court says that ,an instruction given the jury was 
objected to because it was said that it reduced the degree of care 
required of the compan/s servants to that of ordinary care, while 
the true rule is that the highest degree of care reasonably practical 
under the circumstances should be exercised. But the court says 
that the rule contended for is applicable only after one has become 
a passenger. The company is not required to exercise the highest 
degree of care to ascertain whether or not a particular person 
walking or standing on a public street desires to become a passen- 
ger on its car. Ordinary care is all thart is necessary in such a case. 
The instruction here complained of was intended to define the 
degree of care required of the company's servants in ascertaining 
whether or not a particular person desired to become a passenger, 
and was a correct statement of the rule in that regard. 

Another instruction was : "If you believe from the evidence that 
plaintiff came up to the said car from the rear, and was in a posi- 
tion where the conductor, in the exercise of ordinary care in looking 
for intending passengers at the rear entrance of his car, would not 
ordinarily see plaintiflf; and if you further find that the said con- 
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ductor, in the exercise of such care, did look, and did not in fact 
see the plaintiff, and at once gave the signal to go ahead, and the 
car thereupon started — then there can be no recovery in this case, 
and your verdict will be for the defendant." The court thinks 
that this instruction was without error. Under the conditions 
described in the instruction, plaintiff, it says, had not yet become 
a passenger, and, as said above, the servants of the company owed 
her only the duty of ordinary care. 



COMPANY NOT LIABLE FOR INJURY BY OBSTRUCTION 
REMOVED FROM TRACK AND LEFT IN HIGHWAY- 
COMPARISON WITH REQUIREMENTS AS TO REMOVAL 
OF SNOW. 

Howard vs. Union Railroad Co. (R. I.), 57 Atl. Rep.-867. Feb. 

18, 1904. 

About 10 o'clock one evening, near the middle of June, some 
vicious boys or young men carried a mortar bed from a new build- 
ing, placed it upon the company's track, and put out the electric 
light which was near by. Soon afterwards a car came along, and, 
being unable to get by without removing the obstruction, the con- 
ductor and motorman pulled the mortar bed off the track, and left 
it in the highway, about 20 inches away from the nearest rail, the 
car then proceeding on its way. Shortly afterwards the plaintiff, 
who was riding to his home on his bicycle, not being able to see 
the obstruction on account of the darkness, ran into the same, and 
was thrown from his wheel and injured. The supreme court of 
Rhode Island holds that the company could not be held for the 
injury which the plaintiff sustained. 

The plaintiff contended that the railroad company owed him the 
duty of either removing the obstruction out of the highway, or of 
giving him some warning of its presence in the highway by means 
of a light or otherwise, and that the case, for all practical purposes, 
stood the same as it would if the company had originally placed 
the obstruction in the highway. But the court holds that ^lis con- 
tention was untenable. It says that in removing the obstruction 
from the car track the company was doing what it clearly had the 
right to do in the management of its business and in the discharge 
of its duties to the public under its charter and the laws of the 
state. It was conveying passengers from one point to another for 
hire, and it could not legally be called upon to even temporarily 
suspend its business for the purpose of clearing a highway of ob- 
structions so that travelers thereon might not be inconvenienced or 
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injured. Having found an obstruction upon its tracks, it had the 
right to remove it therefrom; and the mere fact that it did no 
more than remove it from its track did not have the effect to render 
it liable because some one else was subsequently injured by reason 
of the presence of the obstruction in the street. All that it did was 
to remove the obstruction from one part of the highway to another 
part thereof. It was in no way responsible for the presence of 
the obstruction in the highway ; and its removal from the track, 
so far as appeared, did not add to the danger incident to its pres- 
ence in the street. But, even if it did, the court fails to see that 
any liability attached to the company. Meeting with an obstruction 
in the highway, it had the same right that any ordinary traveler 
would have in similar circumstances. And who can doubt that such 
a person has the right, upon meeting with an obstruction in the 
highway which prevents his lawful progress thereon, to move it 
aside so as to enable him to proceed? Such a state of things very 
frequently happens. 

Take this illustration: A box or package of merchandise acci- 
dentally falls from an express wagon upon one of the rails of the 
street railway company in the nighttime, and, being unnoticed by 
the driver of the team, he passes on and leaves it there. Soon after- 
wards a car comes along, and the motorman, seeing the object on 
the track, and seeing that it is of such a size and in such a position 
that it can be readily pushed from the rail by pressing the fender 
of the car gently against it, does so, ^nd the obstruction is so far 
removed as not to interfere with his progress, and he goes on. 
Shortly afterwards a carriage comes along, apd, it being dark, the 
driver fails to see the obstruction, and his horse takes fright there- 
from and runs away, whereby the driver is thrown from the carriage 
and injured. Would the street railway company be liable for his 
injuries? The court thinks not, for the company would owe the driver 
no legal duty in the premises. 

It was contended, however, that while no case had' been found 
which was directly in point, yet those cases which hold that street 
railway companies are liable for injuries to travelers caused by 
removing snow from their tracks and piling it up on other parts 
of the streets so as to render the same unsafe for travelers were 
closely analogous to this case, and that the principle of those cases 
should be held to be controlling in this. But, while recognizing the 
correctness of the decisions in the cases cited in support of this 
conlention, the court says that it fails to see their applicability to 
the case at bar. The difference between those cases and the present 
one is a vital one. The obstruction to the track caused by the 
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presence of snow thereon is not a nuisance. It is not placed there 
by human hands, but is the "act of God. Being an obstruction to 
travel, however, the railway company has the right to remove it, 
and, indeed, is under obligation to remove it as soon as may be, so 
that the rights of the traveling public may not be. interefered with. 
And just here arises its duty to the public who have occasion to use 
the highway, viz., that in removing the snow the company shall not 
create a nuisance on the highway. 



RIGHTS OF TOWN INCORPORATED AFTER COMPANY 
HAS BEEN GIVEN RIGHT TO DOUBLE-TRACK ROAD 
—WHETHER DOUBLE TRACKS IN ADDITION TO 
SINGLE TRACK WILL UNDULY OVERCROWD 
STREET FOR PUBLIC TO DEAL WITH— FORFEITURE 
ONLY ENFORCEABLE AT ELECTION OF STATE. 

Newport News & Old Point Railway & Electric Co. vs. Hampton 
Roads Railway & Electric Co. (Va.), 47 S. E. Rep. 839. June 
16, 1904. 
The Newport News Company obtained from the board of super- 
visors of Elizabeth City county, in May, 1899, the right to double- 
track where there had been a single track over certain county roads 
and streets a portion of which, on April i, 1900, became part of the 
town of Phoebus. But it did not double-track the bed of Mellen 
street in said town, as it had leased a piece of track on a street 
one block from Mellen street which it used for the return route for 
its cars ; and, in Itecember, 1900, the council of the town of 
Phoebus granted to the Hampton Roads Company the right to con- 
struct and operate a double-track street railway system on Mellen 
street. The supreme court of appeals of Virginia does not con- 
sider that the Newport News Company, by reason of the grant to it 
by the board of supervisors of Elizabeth City county, had a prior 
and exclusive vested right to use and occupy Mellen street with a 
double-track system of electric railway; the court holding that the 
right of the board of supervisors to control Mellen street after it haS 
been severed from the county of Elizabeth City and became a part 
of the territory within the limits of the town of Phoebus ceased, 
and the control of Mellen street was from that time as absolutely 
under the control of the town authorities of Phoebus as if the 
town had been incorporated before the charter of the Newport 
News Company was granted. Whether the establishment of a 
double-track system of electric railway in a street in addition to a 
single-track system there, would unduly overcrowd the street and 
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render it unsafe to travelers thereon, is a matter for the public to 
deal with, and not a competing corporation seeking to maintain a 
monopoly in the street. Again, the court says that for about i8 
months the Newport News Company had used only a single track 
on Mellen street — the cars thereon running but in one direction, and 
returning, as has been remarked, upon another street — and did no 
act indicating an intention to furnish reasonable facilities for the 
accommodation of the public on Mellen street, until the Hampton 
Roads Company, in the exercise of the right conferred upon it by 
its charter and the ordinance of the council of Proebus, began 
work in locating its tracks upon Mellen street, etc. ; and that, under 
the circumstances, the council of Phoebus was well warranted in 
the exercise of its right to promote the welfare of its citizens by 
conferring upon the Hampton Roads Company the right to occupy 
the street with its tracks. If from any cause the latter company 
had forfeited its right to lay its tracks and operate its cars on and 
over Mellen street, such forfeiture could not be taken advantage of 
in a private action, and could only be enforced on behalf of the pub- 
lic at the election of the state. 



INJURY TO PASSENGER BY COLLISION WITH CAR OF 
ANOTHER COMPANY USING TRACKS, DUE TO MIS- 
PLACED SWITCH— CARE REQUIRED -OF EACH COM- 
PANY—DOCTRINE OF RES IPSA LOQUITUR APPLIED- 
CARE REQUIRED IN MAINTENANCE AND USE OF 
TRACKS AND SWITCHES— USING SWITCH RUNNING 
AGAINST POINT OF TONGUE— SPEED OF 3 OR 4 MILES 
AN HOUR. 
Klinger vs. United Traction Co. and Schenectady Railway Co. (N. 
Y. Sup.), 87 N. Y. Supp. 864. Mar. 2, 1904. 

The plaintiff was injured while a passenger on one of the traction 
company's cars by reason of a collision between that car and one 
operated by the railway company, which was using the traction 
company's tracks. The primary cause of the injury was the mis- 
placement, or the failure to remain where it was placed, of the 
tongue of a switch maintained and' operated by the traction com- 
pany, which misplacement, it was a fair inference from the testi- 
mony, was caused by the concurring negligence of both companies. 
Each of the latter endeavored to cast the blame for the plaintiff's 
injuries upon the other. 

The case must be considered, the third appellate division of the 
supreme court of New York holds, having regard to the difference 
in the degree of care which the defendants were bound to exercise 
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in relation to the plaintiff, under the law. He having been a passen- 
ger on one of the traction company's cars, that company was bound to 
the exercise of the utmost human skill and foresight with reference to 
maintaining, operating, and keeping in repair its tracks and switches, 
in order to save him from harm. And the tongue of the switch 
having failed to remain in position or having been misplaced because 
of some unexplained or unascertained cause, it was not incumbent 
upon the plaintiff, as against the traction company, at least, to show 
the cause of its being misplaced ; but, under the doctrine of res ipsa 
loquitur (the matter speaks for itself), that company was required 
to explain its cause in order to relieve itself from the presumption 
of negligence in causing the accident. 

The railway company, on the other hand, was bound to the exer- 
cise of rea^taMe and ordinary care only under the circumstances 
which confrorirefit at the time. It bore the same relation to the 
plaintiff as if he had been driving his own horse and wagon upon 
the street, instead of being a passenger on one of the traction com- 
pany's cars. Its motorman saw the traction company's car standing 
at the other end of the switch, 75 or 80 feet away. He knew that 
he was running against the point of the tongue of the switch, and 
that it had no rubber oi" block to hold the tongue in place. His car 
was a heavy one. It was a heavy down grade. Under such circum- 
stances, reasonable and ordinary care, the court hold's, would require 
him to proceed very slowly, and to keep his car under control, so 
that the weight and the speed of the car would not jar the tongue 
from its position or misplace the switch, or, if it did do that, so 
that the car might be stopped before injury had been done to a car 
standing so hear upon the other track. While, under other circum- 
stances, a rate of speed of three or four miles an hour could not 
fairly be regarded as evidence of carelessness, yet, with the situation 
presented here, it could not be said that the conclusion that the 
railway company was negligent was unsupported by the evidence. 

The only inference from the testimony being that the switch was 
operated by the traction company's own employes, it was bound to 
the highest degree of care in this respect. In using the switch in a 
way it was not intended to be used, in order to facilitate repairs 
to its tracks, if the tongue would not remain in place without some 
mechanical means for holding it there, it was its duty to provide 
such means. When the plaintiff proved that the accident happened 
in the way it did, the presumption was that the traction company 
was negligent, and it was not incumbent upon him to show the cause 
for the switch being misplaced. 

Judgment against both defendants jiffirmed, with costs. 
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NOT AUTHORIZED TO LEAVE UNPROTECTED CUT IN 
HIGHWAY— FAILURE OF AUTHORITIES TO PRO- 
TEST NO DEFENSE TO LIABILITY. 

Kaiger vs. Detroit & Northwestern Railway (Mich.), gp N. W. Rep. 
743- May 17, 1904. 
The street railway act authorized the defendant to (Construct its 
railway along the highway upon such terms and conditions as might 
be agreed upon between it and the township board. The only pro- 
vision of the franchise granted by the township bearing upon the 
method of construction was as follows : "In the construction of 
track, or tracks, of said railway, the grade shall be made to conform 
as near as is practicable with the grade of the highway, or high- 
ways, where they may cross." . The supreme court of Michigan holds 
that the general language of the franchise did not authorize the 
defendant to make a cut or excavation upon a part of the traveled 
portion of the highway without protection. Neither did it authorize 
the defendant to construct its roadbed so as to be dangerous. The 
fact that the township authorities did not protest against such con- 
struction was not a ratification of the act, so as to relieve the 
defendant from liability if such construction was dangerous to 
travelers. If, in such construction, it left an excavation so near 
the traveled portion of the highway as to be dangerous, it was its 
duty to protect i^. 



RISK ASSUMED AND THAT NOT ASSUMED IN AT- 
TEMPTING TO BOARD A MOVING CAR. 
Schmidt vs. North Jersey Street Railway Co. (N. J. Sup.), 58 Atl. 
Rep. 72. June 13, 1904. 
Although a person attempting to board a moving car takes the 
risk of injury resulting from its ordinary motion, he does not, the 
supreme court of New Jersey holds, assume the risk of injury from 
sudden and negligent increase of the motion of the car. 



NOT LIABLE FOR INJURY TO ONE PASSENGER FROM 

STARTING CAR ON SIGNAL OF ANOTHER. 
McDonough vs. Third Avenue Railroad Co. (N. Y. Sup.), 88 N. Y. 
Supp. 609. June 10, 1904. 
The plaintiff sued to recover for personal injuries which she 
alleged were sustained by being thrown by the sudden starting of 
the car while she was attempting to alight. The first appellate 
division of the supreme court of New York holds that the trial 
judge was right in charging that "if the jury find that the starting 
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of the car was in response to a signal which the motorman sup- 
posed to come from the conductor, but which was actually made 
by the unauthorized action of a passenger, the plaintiff cannot 
recover." 



A PATRON INCURS NO LIABILITY IN REPORTING MIS- 
CONDUCT OF CONDUCTOR. 

Lancaster vs. Hamburger (Ohio), 71 N. E. Rep. 289. Apr. 26, 1904, 
A patron of a street railway company, the supreme court of Ohio 
holds, incurs no liability to a conductor by reporting to the super- 
intendent of the company such conductor's misconduct while on duty 
toward a passenger, though in making the report he is prompted 
by ill will and a desire to secure the conductor's discharge from the 
service of the company. 



PAYMENT OF ABROGATED LICENSE TAX TREATED AS 
PAYMENT ON AD VALOREM TAXES OWED. 

City of Louisville vs. Louisville Railway Co. (Ky.), 81 S. W. Rep. 
701. June 16, 1904. 
Where a license tax of $50 a car was levied under an ordinance 
enacted under an old charter, which was no longer in force, the 
court of appeals of Kentucky holds that the money paid under this 
ordinance after it had ceased to exist must be treated as paid on the 
ad valorem taxes which the company in fact owed. 



NOT REQUIRED TO LIGHT CURVES— OBLIGATION TO 
EMPLOYES. 

Godfrey vs. St. Louis Transit Co. (Mo. App.), 81 S. W. Rep. 1230. 
May 10, 1904. Rehearing denied July S, 1904. 
The St. Louis court of appeals considers the proposition that a jury 
might find a company guilty of carelessness in failing to light a 
curve untenable. It says that there was no proof in this case that 
railway companies customarily put lights at the curves of their 
tracks, or that reasonable care demands such a precaution. In fact, 
it says it knows that it is not the custom to light those places. Rail- 
way companies are under legal obligation to employes to maintain 
a reasonably safe track and to furnish reasonably safe cars and 
other appliances. But to select an act like lighting the curved por- 
tions of track, which is only one of many precautions that may be 
adopted to make a track safe, and instruct a jury that they may 
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find a railway company was negligent in failing to perform such 
an act, when there is no proof that it is the usage of well-managed 
railway companies, or indispensable to safety, is erroneous. As well 
tell the jury in the present case they might find the curve was too 
acute for safety (which was likely its fault, if it was faulty) with- 
out proof to show the fact ; or single out any other possible defect. 



UNWARRANTED c6NSTRUCTI0N OR OPERATION OF 
STREET RAILWAY FOR WANT OF A CONTINUOUS 
ROUTE. 

Altoona Belt Line Street Railway Co. vs. City Passenger Railway 
Co. (Pa.), s8 Atl. Rep. 477. May 23, 1904. 
Where the requirement of the act under which a company was 
incorporated is that it shall have a continuous route, and this is im- 
possible, because it adopted as part of its continuous route, recited 
in the application for its charter, certain streets upon which it can 
neither construct its railway, nor run its cars over the tracks already 
laid, the supreme court of Pennsylvania holds that, as it cannot, 
then, construct or operate the whole of its charter route, the con- 
struction or operation of any portion of it would be without war- 
rant of law. 



CARE REQUIRED OF PERSON STEPPING ON INNER 
FOOTBOARD— NOT REQUIRED TO POST NOTICE TO 
KEEP OFF INNER FOOTBOARD. 

Allen vs. St. Louis Transit Co. (Mo.), 81 S. W. Rep. 1142. June 
20, 1904. 
The supreme court of Missouri, division No. i, holds that in- 
structions should have been given, which were asked, to the effect 
that, whfen the plaintiff stepped on the inner footboard, it became his 
duty to exercise such degree of care as the position he was in ren- 
dered reasonably necessary to prevent his being struck by a passing 
car, and if by standing upright, and not leaning out, he would have 
avoided being struck, yet failed to observe that care, he was not 
entitled to recover damages. It also holds that it was error to 
refuse an instruction asked that "the fact that no notices were 
posted in the cars warning passengers to keep off the inner foot- 
board was not of itself such negligence as authorizes the plaintiff 
to recover in this action." That instruction the trial judge refused 
to give, but added to it the following and gave it: "But the jury 
are to consider such fact, in connection with all the other facts in 
the case, in determining whether the defendants or their servants 
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negligently operated the car upon which plaintiff, was a passenger 
when* he received the injuries complained of." The court holds 
that it was error to give the instruction as changed. It says 'that 
there was no duty devolving as to the defendants to post such no- 
tices, and therefore the omission to do so was neither negligence 
nor evidence of negligence. 



MOTORMAN ASSUMES RISK FROM TROLLEY POLE 
WHEN BEING REMOVED COMING INTO CONTACT 
WITH HIGH-TENSION WIRE. 

Harrison vs. Detroit, Ypsilanti, Ann Arbor & Jackson Railway 
(Mich.), 100 N. W. Rep. 451. July 7, 1904. 
A few months after an interurban electric line had been changed 
to the high-tension system, using standard 3S-ft. poles to carry the 
high-tension wires, a motorman and conductor climbed upon a car 
to change trolley poles. While the motorman was loosening the 
pole, and the conductor was lifting it, it gave way and formed an 
arc with the lowest high-tension wire. The danger, the supreme 
court of Michigan holds, was obvious and one assumed by the mo- 
torman. Nor does it consider that this was a case requiring in- 
struction, the properties of these high-tension wires being unques- 
tionably known to the motorman. As to the contention that he 
should have been told the precise location of this wire with refer- 
ence to the top of the car, that the wire could be reached by a pole 
of the length of the trolley pole, it says that these facts were open 
to his observation and to the observation of every employe who 
ever passed over this road. 



REASONABLENESS AND APPLICATION OF RULE 
AGAINST CARRYING CUMBERSOME PACKAGES. 

Ray vs. United Traction Co. (N. Y. Sup.), 89 N. Y. Supp. 49. June 
30, 1904. 
A rule of the company forbidding the carrying of "cumbersome" 
packages, the third appellate division of the supreme court of New 
York holds, was a reasonable one. In this case the intending pas- 
senger was carrying a steel cage about 2 feet square and from 2 
feet to 2^ feet high — one purchased for and large enough to keep 
a parrot in. The jury apparently considered that this was not a 
"cumbersome" package, within the meaning of the rule. But the 
court does not think that finding was supported by the evidence. It 
says that a package that would reduce the carrying capacity of a 
seat to one-half if the package was deposited on the seat by the 
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side of the carrier would evidently amount to an unmitigated nui- 
sance if each seat was occupied by a party attempting to carry such 
a package on his or her lap. Therefore, in the judgment of the 
court, such a package is a "cumbersome" one within the purpose 
and intent of the rule stated. Furthermore, while the court would 
not hold that, as a matter of law, the decision of the conductor should 
be controlling upon that subject, yet it thinks it should have great 
weight, and his action in determining whether or not the rule is 
being violated m each particular case should not be reversed by a 
jury unless it is a case of willful or unreasonable judgment on his 
part. And in this case the court is of the opinion that the determi- 
nation of the conductor should have controlled, and that he was 
justified in enforcing the rule against the plaintiff, and requiring 
her to leave the car if she insisted on carrying the cage. 



CONDUCTOR CANNOT COMPEL PASSENGER TO UNFOLD 

TRANSFER— LANGUAGE NOT JUSTIFYING EJECTION. 
El Paso Electric Railway Co. vs. Alderete (Tex. Civ. App.., 8i S. 
W. Rep. 1246. May 18 — June 15, 1904. 

Alderete brought this action to recover damages for being ejected 
from a street car. He testified, among other things, that when the 
conductor approached him he said, "Fare." "I went into my pocket, 
and pulled out the transfer. It was folded up. He asked me to 
unfold it. I said it was a transfer. He said, 'Unfold it.' That 
was the second time he asked me. I said, 'Damned if I am going 
to unfold it; unfold it yourself.' He said, 'Give me a nickel.' He 
put his hand in my face this way, and threw it right back at me. I 
put it in his hand, and he threw it right back at me." 

The court of civil appeals of Texas thinks that it sufficiently ap- 
peared that the plaintiff did not forfeit his right to remain on the 
car by what he did. It says that he was a passenger, had his trans- 
fer, and tendered it to the conductor when the latter requested his 
fare. The conductor had no right to reject the transfer and refuse 
to examine it because it was folded. The jury heard the plaintiff's 
statement as to how the ticket was folded, and saw the very ticket as 
he said it was folded, and probably concluded that the conductor's 
act in demanding that the plaintiff hand it to him unfolded was 
frivolous, arbitrary, and unreasonable. It might as well be held 
that if he had tendered a dollar bill folded the conductor could have 
refused it, and put him off if he did not unfold it. 

The court thinks that the plaintiff was not guilty of improper con- 
duct by which he forfeited his rigtlts as a passenger by refusing to 
comply with the conductor's arbitrary demand, even though in doing 
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SO he made use of the emphatic language shown. The expression 
was neither obscene nor profane, and it did not constitute disor- 
derly conduct justifying his eviction, especially where the jury might 
with much propriety, have considered that it was the natural result 
of provocation offered by the defendant's own officer. 



WHERE THERE IS NO CONTRACT FOR CONTINUOUS 
PASSAGE IT IS LIMITED TO EXTENT OF RUN OF 
CAR ON WHICH FARE IS PAID— GENERAL CHARAC- 
TER AND DISPOSITION OF CONDUCTOR IMMATE- 
RIAL IN ACTION FOR EJECTION. 
Brayer vs. Seattle, Renton & Southern Railway Co. (^^'ash.), 77 
Pac. Rep. 49S. July 12, 1904. 
It appeared that the plaintiff boarded a car in Seattle, desiring to 
go to his home, at Fairview, a station outside of the city. The con- 
ductor demanded his fare, and he paid five cents, the customary 
amount. He did not inform the conductor that he desired to go to 
Fairview, and he made no inquiry as to how far that car would go. 
It also appeared by the evidence that the company intended that this 
car should go no further than Hillman City, which is a station 
nearer Seattle than Fairview. It further appeared that the plaintiff 
did not know that the car would stop at Hillman City, and inas- 
much as a car, by schedule, should have left at 4:30 p. m., bound 
for a point beyond Fairview, he supposed that this car, which left 
at about that time, would go beyond his station. Before Hillman 
City was reached, the superintendent of the company took the motor- 
man's place, and, upon reaching Hillman City, concluded that he had 
time to carry a few passengers as far as Brighton Beach, a station 
beyond Hillman City, while waiting for the next car to come. He 
apparently made this run as a matter of mere accommodation to 
certain Brighton Beach passengers, it being no part of the regular 
run of the car. At Brighton Beach he requested the plaintiff to 
take the next car, saying that he would tell the conductor on the 
other car to pick him up and take him on, which, however, he failed 
to do. The conductor on the car for Fairview demanded payment 
of fare, and for want thereof ejected the plaintiff. 

In confirming a judgment for the company, the supreme court of 
Washington says that if there was a contract to carry the plaintiff 
as far as Fairview, then the minds of the plaintiff and the company's 
agents must have met upon that subject. Nothing, however, was 
said to the conductor upon the subject of the plaintiff's destination. 
The conductor knew that his car was bound to Hillman City, and 
not beyond. Under such circumstances, it was impossible for their 
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minds to have met in an agreement to carry the plaintiff to Fairvicw 
for the fare he then paid. Nor does the court agree with his con- 
tention that if his contract was not, in the first instance, sufficient to 
carry him beyond Hillman City, it became sufficient when the su- 
perintendent said to him: "I will tell the conductor on the other 
car to pick you up and take you on." The court says that it will be 
observed that the superintendent did not say that the plaintiff would 
be carried upon the other car for the fare already paid. Doubtless 
the plaintiff so inferred, but the language used was not sufficient to 
make a contract to that effect, at least when unaided by any custom 
of the company to transfer passengers from one car to another to 
be carried further without additional fare. The court therefore thinks 
that the plaintiff had no contract except one for carriage as far as 
the car he first boarded was intended to go, viz., to Hillman City. 
When he was carried to the latter place, the contract was at an 
end. His carriage beyond that point was a mere gratuity — a license 
to him, revocable at pleasure, until he should pay fare, and thus ef- 
fect a contract for further carriage upon another car. In short, 
the court holds that in this case there was no contract for contin- 
uous passage, and it was therefore limited to the extent of the run 
of the car upon which the fare was paid. 

Moreover, the court holds that evidence touching the general 
character and disposition of the conductor who ejected the plaintiff 
was properly rejected, since his conduct and disposition as mani- 
fested upon the particular occasion were the only proper subjects for 
inquiry. 



WHAT ARE DEEMED PORTIONS OF STREETS OCCUPIED 

BY TR.\CKS? 
City of Boston vs. Boston Elevated Railway Co. (Mass.), 71 N. E. 
Rep. 295. June 23, 1904. 

This was an action to recover of the defendant company the 
amount of a judgment obtained by one Findley against the city 
for a defect in a street caused by a depression in the pavement be- 
tween the two tracks, but within a line drawn parallel with the side 
of the sleepers upon which the rails rested. The rails were laid in 
wooden beams, which rested on sleepers imbedded in the street. The 
ties extended outside the rails on each side from 8^ to 10 inches. 
The street in the vicinity of the accident was paved from curb to 
curb with granite blocks. 

The question was what is meant by the phrase "occupied by its 
tracks," in sections 32 and 33 of chapter 113 of the Public Statutes 
of Massachusetts of 1882, relative to the repair of paving which were 
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still in force against the company. Revised Laws, chapter 112, Sec. 
I. The city contended that it meant so much of the surface of the 
street as lay within lines drawn parallel to the outer ends of the 
sleepers on which the rails rested. But the supreme judicial court of 
Massachusetts thinks that it means the rails and the space between 
them on and over v^fhich the cars pass. It says that the provision 
relates to the surface of the streets, not to what is under the sur- 
face, and, when conssidered with reference to the surface of the 
streets, it thinks that it is obvious that this is what the case must 
mean. This is the construction which for many years the parties 
have put upon the statute, and it accords more nearly with the use 
of the word "tracks" in various provisions of the statutes, such as 
those relating to the removal of snow and the use of them, than 
the construction contended for by the city. The contention con- 
tended for by the city would make the provision with regard to the 
repair of unpaved streets 18 inches on each side of the track mean- 
ingless and unnecessary. 



VALIDITY OF MODIFYING CONTRACTS EMBRACED IN 
ORDINANCES FOR EXTENSIONS AND CONSOLIDA- 
TION, AND OF SUBSEQUENT ORDINANCE TO APPLY 
RESERVATION OF PRIOR ONE FOR REDUCTION OF 
FARE— POWER TO MODIFY FRANCHISE CONTRACT, 
AND TO MAKE RENEWALS BEFORE EXPIRATION OF 
ORIGINAL GRANT— CASE FOR COURT OF EQUITY. 
City of Cleveland vs. Cleveland City Railway Co. (U. S.), 24 
Sujf. Ct. Rep. 756. May 31, 1904. 
An ordinance was passed by the city council of Cleveland, on 
August 25, 1879, granting to the Kinsman Street Railroad Com- 
pany a renewal franchise for twenty-five years from September 20, 
1879, to reconstruct, maintain, and operate its street railroad in and 
through certain streets of the city. Section 7 of the ordinance pro- 
vided: "Said company shall not charge more than 5 cents fare 
each way for one passenger over the whole or any part of its line, 
but said company may charge a reasonable compensation for carry- 
ing packages; the council, however, reserves to itself the right to 
hereafter increase or diminish the rate of fare as it may deem 
justifiable and expedient." In 1880 the Woodland Avenue Rail- 
way Company became, by purchase, the owner of the Kinsman 
Street Railroad, and thereafter operated same. In 1883 the Wood- 
land Avenue Railway Company was granted the right to construct 
an extension of its line, provision being made in the ordinance for 
a charge of one fare over the entire line, including the extension. 



STREET RAILWAY LAW. 239 

In i88s, the Woodland Avenue Railway Company and the West 
Side Street Railroad Company were consolidated as the Wood- 
land Avenue & West Side Street Railroad Company, the con- 
solidated company being vested with all the property, rights and 
privileges of the two constituent companies. The ordinance, the 
acceptance of which accomplished such consolidation, provided', 
among other things, that for a single fare from any point to any 
point on the line or branches of the consolidated road no greater 
charge than s cents should be collected, and that ii tickets should 
be sold for 50 cents, or 22 for $1. In the same year, the Wood- 
land Avenue and West Side Street Railroad Company was author- 
ized to lay an additional track and extend its line of railroad, with a 
similar provision as to fare, the right granted to terminate with the 
grant of -the main line, in 1908. Again, in 1887, it was authorized 
to build an extension, with a similar provision as to fares. In 
1893, with the approval of the common council, the Woodland 
Avenue & West Side Street Railroad Company and the Cleveland 
City Cable Railway Company, which latter, as the successor in right 
of previous corporations, operated two street railroad lines, became 
a consolidated corporation, under the name of the Cleveland City 
Railway Company. By the consolidation it was provided that the 
lines should be operated as one system, that proper transfers should 
be issued, and that but one fare should be charged for a con- 
tinuous passage upon any portion of the consolidated lines. Then, 
in 1898, an ordinance was adopted by the city council to provide for 
a diminution of the rate of fare under section 7 of an ordinance 
passed August 25, 1879, entitled "An ordinance granting a renewal 
of franchise to the Kinsman Street Railroad Company," etc. 

The supreme court of the United States holds that, taking all 
the circumstances into account, contracts had been engendered, and 
that such contracts, embodied in the prior ordinances, were im- 
paired by the ordinance of 1898. As to the contention that the 
ordinances embodying the contracts were void, in so far as they 
attempted to deprive the city of the continuing legislative power 
to act on the reservation contained in the ordinance of 1879, by 
reason of section 2502 of the Revised Statutes of Ohio declaring 
that a municipal corporation shall not, during the term of a 
grantor or renewal thereof, release the grantee from any obliga- 
tion or liability imposed by the grant, the court says that it has 
been held in Ohio, on reasoning commending itself, that a modi- 
fication of a contract between a municipality and the owner of a 
street railroad, made in good faith, for the better accommodation 
of the public, is not void by virtue of said section 2502. It also 
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accepts the decisions of the courts of Ohio that, under the statute, 
renewals may be made before the expiration of the original grant. 

Respecting the contention that the case presented was not within 
the jurisdiction of a court of equity, the court thinks it sufficient to 
say that, in view of the controversies, confusion, risks, and multi- 
plicity of suits which would necessarily have been occasioned by 
the resistance of the complainant to the enforcement of the ordi- 
nance, and in view of the public interests and the vast number of 
people to be affected, the case was one within the jurisdiction of 
a court of equity. This conclusion, it thinks, besides, inevitable, 
when it is borne in mind that the ordinance in question did not 
purport to reduce rates of fare upon the consolidated line, but was 
made operative alone upon a section of that line, and, therefore, 
necessarily would have engendered the enforcement of two rates 
of fare over the same line, leading to consequences dangerous to 
the public interest, peace, and tranquility, the extent of which it 
would be difficult in advance to perceive. 



POWER OF CONDEMNATION UNDER ILLINOIS STAT- 
UTE—AT NARROW EMBANKMENT— LIMIT TO RIGHT 
OF DEVIATION FROM HIGHWAY— NOT ENTITLED 
TO SAVE DISTANCE— ADOPTION OF ELECTRICITY 
AS POWER DOES NOT ENLARGE POWERS OR 
CHANGE DUTIES — WHEN NO PUBLIC NECESSITY 
FOR ROAD THROUGH COUNTRY DISTRICTS. 

Hartshorn vs. Illinois Valley Traction Co. (111.), 71 N. E. Rep. 612. 
June 23, 1904. 
This company was incorporated under the general law of Illinois 
of 1872 (Laws 1871-72, p. 62s), as a street and interurban rail- 
road company, for the purpose of constructing electric street rail- 
ways in and connecting a number of towns. Because of alleged 
difficulties in the nature of excessive grades, additional distances, and 
increased cost, the company determined to entirely disregard the 
grant of right of way over the roads from the county board, and 
construct its road almost entirely over private lands from La Salle 
to Utica, and this proceeding was instituted for condemnation, under 
the eminent domain act, of the right of way for part of the distance 
between said points, a considerable part of the right of way having 
been acquired by private grant. However, as the supreme court of 
Illinois read the affidavits of the various persons in behalf of the 
company it was impressed with the view that the most objectionable 
feature to the route abandoned, to the company, was the distance. 
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which was conceded to be 2.45 miles greater than the route it pro- 
posed to take. 

Now it does not appear to the court a substantial reason for 
entirely abandoning the highway that the traveled way, or a portion 
of the way, was by an embankment that was not wide enough to 
accommodate the general travel and the company's road. It says 
that there has at no time been any question of the right of the com- 
pany, or roads similarly organized, to acquire, by condemnation or 
otherwise, the necessary land for such deviation from the highway 
as the physical conditions require, and if it be that at any point the 
road should be too narrow or the turns too abrupt, the court is en- 
tirely clear that the company would have the right to acquire the 
additional width or to acquire the necessary land for proper turns. 

While this statute (Kurd's Rev. St. 1899, c. 131a, Sec. i) provides 
that a company such as this one may appropriate any property neces- 
sary for the construction of its road, we must not lose sight of the 
character of such road in determining what is necessary for its 
construction. Such railways may deflect from the highway where 
necessary, but they must make an honest effort to follow the high- 
way, and, until it appears that they are following the 
highway, there is no basis or excuse for deflection, and no right to 
condemn private property upon the theory that they are deflecting 
or diverging from the highway. Abandonment of the highway is 
not deflection from it, within the law regulating such companies. 

In considering the rights of these companies, we are not to look 
alone to that which will best promote their financial gain. They 
are asking for the power of the state to take private property, and 
it is only upon the theory of a public use that such right can be 
granted to them, and this company, in its effort to save distance, and 
thereby save expense of construction, and in its desire to establish 
and maintain rapidity of transportation, was, as the court thinks 
(taking the character of such roads into consideration), departing 
from the intention of the lawmaking branch of the government, by 
which such organizations were authorized. So far as they are au- 
thorized to travel through the country 'districts, it is upon the theory 
that they will be of benefit to the rural inhabitants, and not that only 
those living in towns, where regular stations shall be maintained, 
shall be the beneficiaries. They are presumed to follow the high- 
ways, making all the stops necessary for the accommodation of the 
people living along the highways. The fact that they have adopted 
electricity as their power, instead of the horse or the dummy, can- 
not enlarge their powers or lessen or change their duties. If the 
country districts are so sparsely settled that the traffic along them 
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will not support such roads tollowing them, then their construction 
is not a public necessity, and the power of eminent domain, upon 
the theory that they are to exercise a public function, cannot be 
called into action in their behalf. If they seek to travel across the 
country as do steam railroads, disregarding highways and disre- 
garding the interests and conveniences of the country people, let 
them organize under the law regulating steam railroads, and be sub- 
ject to the regulations of the statute and the burden cast upon such 
railroads. On the other hand, if they wish to avoid these burdens 
and to avail themselves of the greater freedom and the right to 
burden the highways, then they must be willing to observe and 
perform the duties that they owe to the public as such. 



NO PRESUMPTION THAT A COMPANY WILL VIOLATE 
ITS CONTRACT — ANTICIPATION OF BREACH OF 
CONTRACT OR INJURIES NO GROUND FOR INJUNC- 
TION—SIMILARITY OF INTERURBAN TO ORDINARY 
ELECTRIC STREET RAILWAY AND DIFFERENCE 
FROM STEAM RAILROAD — CARRYING OF LIGHT 
EXPRESS AND MAIL MATTER — NOT ADDITIONAL 
BURDEN UPON STREET— LIABILITY FOR SPECIAL 
DAMAGES. 

Nordhurst vs. Ft. Wayne & Southwestern Traction Co. (Ind.), 71 

N. E. Rep. 642. July i, 1904. 

It will not be presumed, the supreme court of Indiana says, that a 
railroad company will violate its contract with the city prescribing 
the terms and conditions upon which it may use the streets thereof, 
and an allegation of a complaint that it intends to do so, in ad- 
vance of any act of the company constituting such violation, cannot 
prevail against the presumption of good faith and fair dealing. Or, 
as the court again says, future breaches of that contract, or viola- 
tions of its terms by the company, resulting in special damage to 
the property of the plaintiff, an abutting property owner, may here- 
after entitle him to maintain an action against the company for 
such injuries, but the mere anticipation of such breaches and in- 
juries cannot authorize the court to enjoin the construction and op- 
eration of the railroad. 

Both kinds of roads, namely, ordinary electric street railroads and 
interurban electric railways, when deemed necessary, use the T-rail. 
and their cars are propelled by the same motive power. The car- 
riage of light express matter, passenger baggage, and mail matter 
upon street cars would not constitute ground of complaint on the 



STREET RAILWAY LAW. 243 

part of abutting lot owners. If only one car is run, the street is oc- 
cupied and obstructed by it to no greater extent than it would be 
by a street car. If two constitute a train, they will take up no more 
space and do no more injury than a motor car and trailer, which 
are commonly run upon street railroad tracks when the business of 
the company requires such additional car. The fact that light ex- 
press matter, passenger baggage, and United States mail matter are 
carried on a car does not affect the property owner, nor injure his 
property. The transportation of articles of this kind does not 
create any resemblance between the interurban electric railroad and 
a steam railroad carrying ordinary goods and merchandise, and 
results in none of the annoyances and injuries which are caused by 
either passenger or freight trains on such a railroad. A fair com- 
parison of the incidents and consequences attending the running of 
a single interurban electric car carrying passengers and baggage, 
light express matter, and United States mail matter over the streets 
of a city, or resulting therefrom, with the real and substantial an- 
noyance, inconvenience, danger, and injury to property attending the 
operation of passenger and freight trains on steam railroads, will 
, demonstrate that most, if not all, the ills and injuries anticipated 
from the former are imaginery, or at least greatly exaggerated. 

This court has held that an electric street railroad constructed and 
operated wholly within the city limits is hot an additional burden 
upon the street, and that the owners of abutting real estate are not 
entitled to compensation on account of such appropriation and use. 
It is equally well settled, on the other hand, that a railroad corpora- 
tion cannot construct a common passenger and freight railroad upon 
the streets of a city, in the absence of a license from the abutting 
lot owners, without compensation first assessed and paid or ten- 
dered. This distinction does not rest upon a difference in name — 
one being denominated a street railroad or a passenger railroad, and 
the other a commercial or freight railroad — nor upon the motive 
power employed, nor upon the kind of rail used, nor upon the 
length of the railroad. It results from the nature of the business 
done by each of the two kinds of railroads, and the physical agen- 
cies and manner by which and in which that business is carried on. 
Those of the one are consistent with the use of the street by the lot 
owner and the general public, and, if not directly beneficial to the 
abutting real estate, are not detrimental to it. They relieve the 
streets from some of the burdens of travel upon it, they facilitate 
travel between different parts of the city, and they enhance the 
value of abutting property by increasing the convenience of access 
to it. The business of the other class of railroads, and the means 
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by, which it is necessarily carried on, require the service of entirely 
dissimilar agencies and methods. 

Discriminations in the terras and conditions on which a public 
way could be used in favor of the abutting lot owners, the residents 
on the particular street, or the inhabitants of the city, and against 
nonresidents, could not be tolerated. Rapid and cheap transporta- 
tion of passengers, light express and mail matter, between neigh- 
boring towns and cities may be quite as necessary and as largely 
conducive to the general welfare of the places so connected and 
their inhibitants as the like conveniences within the town or city. 
Where such transportation is furnished by an interurban electric rail- 
road operated under the conditions and restrictions contained in 
the agreement in this case, the court does not think a construction 
and operation of such a railroad in such a manner constitutes an ad- 
ditional servitude upon the street which entitles abutting property 
owners to compensation. 

For any actual and special damage sustained by the abutting lot 
owner by reason of the construction of the railroad, or resulting 
from its use, the lot owner has his remedy by an action at law. The 
railroad will be liable to the abutting lot owner for any special in- 
jury to his property occasioned by the negligence of the company 
in constructing its railroad or in operating it. Nothing that has 
been said in this opinion is to be understood as denying or in any 
degree abridging that right. 



CORPORATION OF ONE STATE NOT COMPLYING WITH 
LAWS OF ANOTHER CANNOT MAINTAIN BILL IN 
FEDERAL COURT IN LATTER STATE TO GET USE OF 
BRIDGE BETWEEN THE STATES. 

Evansville & H. Traction Co. vs. Henderson Bridge Co. (U. S. C. 
C, Ky.), 132 Fed. Rep. 402. Sep. 19, 1904. 
The United States circuit court, in Kentucky, says that the com- 
plainant, an Indiana corporation, which may be described as being 
an interurban street railroad company, desiring to operate a road 
from Evansville, Ind., to Henderson, Ky., applied, among other 
things, for a perpetual injunction restraining the defendant from 
refusing to it the right to connect its tracks with the track of 
the defendant, both at the Kentucky and at the Indiana ends of the 
defendant's bridge over the Ohio river, and from refusing to com- 
plainant the right to equip said bridge with wiring and bonding 
appliances and necessary attachments for constructing, maintain- 
ing and operating an interurban street railroad, propelled by elec- 
tricity, upon, over, and across the defendant's bridge, approaches, 
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and tracks. But the court holds that a demurrer to the com- 
plainant's bill must be sustained upon the ground that the bill could 
not be maintained because, stated briefly, it did not aver nor show 
that the complainant had complied with the requirements of the 
constitution and statutes of Kentucky, that foreign railroad corpo- 
rations must incorporate in that state to be entitled to the benefit 
of the right of eminent domain, etc. 



ONE COMPANY MAY BE ENJOINED FROM INTERFER- 
ING BY PHYSICAL FORCE TO PREVENT THE RUN- 
NING UPON ITS TRACKS OF ALLEGED IMPROPER 
CARS BY ANOTHER COMPANY. 

Schenectady Railway Co. vs. United Traction Co. (N. Y. Sup.), 89 
N. Y. Supp. 931. July, 1904. 
The defendant having granted to the plaintiff the right to run its 
cars over certain tracks, conditioned that it should not operate cars 
of such excessive weight and size, or propel them at such excessive 
rates of speed, as would endanger the defendant's property, and 
subject it to unusual difficulty or expense, it being stipulated that 
until another type of car might be agreed upon the plaintiff might 
operate cars forty-eight feet over all, to weigh not to exceed twenty- 
five tons when loaded, etc., the supreme court of New York, special 
term, Montgomery county, in continuing an injunction against the 
defendant during the action, restraining it from interfering by 
physical means to prevent the operation upon its tracks of certain 
cars, holds that the defendant had not the right to decide for it- 
self the questions involved in this controversy, and to enforce com- 
pliance therewith by physical force; that it should have resorted 
to the courts for the protection of its rights and the justification of 
its claims. 



REASONABLENESS OF RULE PROHIBITING CARRYING 
OF DOGS UPON CARS. 

O'Gorman vs. New York & Queens County Railway Co. (N. Y. 
Sup.), 89 N. Y. Supp. 589. July 28, 1904. 
A rule excluding all dogs from cars, the second appellate division 
of the supreme court of New York holds, is not unreasonable. It 
says that a rule cannot be regarded as unreasonable which tends to 
the comfort and safety of pasengers, and to the preservation of good 
order, which it is a duty of a carrier of passengers to be vigilant 
in seeking. It needs no argument to establish the fact that the in- 
discriminate carrying of dogs upon the street cars of a large city 
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would be calculated to disturb the comfort and jeopardize the peace 
and security of the passengers. A rule which discriminated as to 
dogs would be practically unenforceable, as it would be impossi- 
ble to expect passengers and conductors to agree as to which dogs 
should not be carried. Such a rule might well be regarded as un- 
reasonable, as it would necessarily tend to favor one person's dog, 
while that of another would be rejected as unfit to travel with 
human passengers. The defendant, not being compelled by the 
law to carry dogs, could lawfully determine that it would carry 
none. 



WHEN RAILINGS OR GATES ARE REQUIRED ON CARS 

Halverson vs. Seattle Electric Co. (Wash.), ^^ Pac. Rep. 1058. Sep. 
21, 1904. 
It may not be negligence of railway companies, the supreme court 
of Washington says, to fail to provide railings or grates to prevent 
passengers from falling or being thrown from the cars, where they 
are run at the usual rate of speed upon straight or even tracks, 
where no such protections are usually required; but when an un- 
usal or high rate of speed is maintained around curves, or over 
rough and uneven roads, then ordinary diligence requires such' safe- 
guards, even if they are not required by positive statute. 



CONTRACT DISABLING CORPORATION FROM PERFORM- 
ING ITS FUNCTIONS, AS ONE WITH CITY TO DIS- 
CONTINUE UNPROFITABLE PART OF ROAD, WITH- 
OUT CONSENT OF THE STATE, IS VOID AS AG.^INST 
PUBLIC POLICY. 

Thompson vs. Schenectady Railway Co. (U. S. C. C. A., N. Y.), 
131 Fed. Rep. 577. Apr. 5, 1904. 
An alleged agreement constituted by the action of a receiver in 
foreclosure proceedings, joined with certain property owners, peti- 
tioning the common council to consent to and authorize the discon- 
tinuance permanently of the running of cars upon a certain street, 
and a removal of the track therefrom, which the common council 
adopted a resolution consenting to, the so-called agreement being 
made in the supposed interests of the receiver and the parties to the 
foreclosure, and in order to lift the burden of maintaining an un- 
profitable part of the railroad, without the consent of the railroad 
commissioners or of the state to the agreement, the United States 
circuit court of appeals, second circuit, refuses to sanction or en- 
force. It says that the right to construct and operate a street rail- 
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way is a franchise granted by the state upon considerations of the 
public welfare; and any contract which disables the corporation 
from performing its functions without the consent of the state, and 
made ^to relieve the corporation of the burden which it has assumed, 
is void as against public policy. 



REASONABLE TRANSFER REQUIREMENTS. 

Hornesby vs. Georgia Railway & Electric Co. (Ga.), 48 S. E. Rep. 
339. Aug. II, 1904. 

Where a street railroad company voluntarily permits passengers 
to transfer from one of its cars to another and continue their jour- 
ney without the payment of additional fare, the supreme court of 
Georgia holds that it is reasonable to require, as a condition prece- 
dent to the exercise of this right, that the passenger shall tender 
the conductor of the second car a printed transfer check, which 
must be used within a time indicated by punch marks on the check, 
provided a car upon which the passenger can be conveniently and 
comfortably transported passes the transfer point within the time 
so limited. A person who fails to comply with such requirement, 
and who refuses to pay fare, cannot recover for an expulsion from 
the car, when he does not show that his failure to have a valid 
transfer check was due to the fault of some employe of the com- 
pany having authority in such matters. 

It follows that no recovery can be had where the initial car does 
not reach the transfer point until after the time indicated by the 
punch marks on the check, and the passenger voluntarily leaves the 
car before it reaches such point, and make an unsuccessful attempt 
to walk to the transfer point before the time limit expires. In 
such a case it is the duty of the passenger to remain on the car, and 
give the conductor an opportunity to make arrangements for his 
transportation on the transfer car; and this is true even though it 
is the custom of the company not to issue new transfer checks 
where the initial car is delayed. 



AFTER-ACQUIRED PROPERTY AND RIGHTS UNDER 
LEASES EMBRACED IN LIEN OF MORTGAGE. 

Guaranty Trust Co. of New York vs. Atlantic Coast Electric Rail- 
road Co. (U. S. C. C, N. J.), 132 Fed. Rep. 68. Aug. 22, 1904. 
A mortgage given by the defendant railroad company recited the 
form of the bonds secured by it, which declared that the bonds were 
secured by a mortgage upon "all the certain railroad and other 
property, real and personal, and franchises of said railroad com- 
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pany, whether now owned or hereafter acquired by it." The con- 
veyance clauses of the mortgage limited its lien upon after-acquired 
property to such property, and to such rights acquired by lease from 
other railroad companies, as should be "connected with or appurte- 
nant to" the railroad of the defendant company specifically described 
in the mortgage. 

The United States circuit court, in New Jersey, holds (i) That the 
lien of the mortgage embraced rights acquired by leases made after 
the date of the mortgage to the defendant company by other rail- 
road companies owning railroads connected with the defendant's 
railroad, and being operated by the defendant company in connec- 
tion with its own railroad and as a part of its railway system. (2) 
That its lien also embraced the capital stock of, and a lease ac- 
quired from, a new corporation, such new corporation having been 
created for the mere purpose of subserving the interests of the de- 
fendant corporation, which had paid for all the property conveyed 
to the new corporation, and assumed all its obligations, and the new 
corporation having issued to the defendant company all its capital 
stock and executed to the defendant company a lease upon all its 
property for the term of 99 years, the existence of the new corpora- 
tion being limited by law to 100 years, and the railroad of the new 
corporation being operated by the defendant company in connection 
with its own railroad and as a part of its railway system. (3) 
That its lien also embraced a line of railroad constructed by the de- 
fendant company which was operated by the defendant company, 
in connection with its own railroad and the railroads on which it 
had secured leases, as a single railway system. (4) That its lien 
did not embrace a hotel property which did not appear to be in 
anywise connected with the operation of its railway system. 



NO LIABILITY FOR INJURY TO PASSENGER STRUCK IN 
EYE BY TICKET PUNCH FALLING OUT OF CONDUC- 
TOR'S POCKET— NO DUTY TO GUARD AGAINST CAS- 
UALTIES WHICH CANNOT BE REASONABLY ANTICI- 
PATED. 

Cheyne vs. Van Brunt Street & Erie Basin Railroad Co. (N. Y. 
Supp.) 626. July 28, 1904. 
As an electric car on which the plaintiff was a passenger was 
about to turn a corner the trolley pole came off the wire, and the 
conductor, who had been standing in the front of the car, with 
the door open, rushed back through the car to the rear platform. 
Something struck the plaintiff in the eye as the conductor passed, 
which it was a fair inference was the conductor's ticket punch, 
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which the plaintifif had previously seen in the conductor's outside 
pocket, and which the conductor returned and picked up after ad- 
justing the pole. But while the occurrence was most lamentable, 
in view of its serious consequences to the injured pasesnger, the 
second appellate division of the supreme court of New York says 
that it does not perceive any ground upon which the defendant 
company could be held liable. Neither a common carrier nor any 
other party upon whom the law imposes the exercise of care in the 
discharge of duty is under a legal obligation to take precautions to 
guard against casualties which cannot reasonably be anticipated 
or foreseen. If its officers and agents had no reason to apprehend 
a peril of this nature, it could not be said that the corporation 
was guilty of negligence in failing to provide any safeguard against 
it. It was suggested that the conductor's ticket punch should have 
been safely secured in some manner; but, even if this had been 
done, it would have had to be held by a chain or cord sufficiently 
long for the conductor to use it, and it was not apparent that a 
fastening of this character would have prevented the accident. 



LIMIT TO CONDITIONS WHICH MAY BE IMPOSED BY 
A COMMISSIONER OF PARKS WHERE A COMPANY 
HAS A VESTED RIGHT TO CROSS A PARKWAY. 

People vs. Kennedy (N. Y. Sup.), 89 N. Y. Supp. 603. July 28, 1904. 
The Brooklyn Heights Railroad Company having a vested right 
to construct its lines to the city limits along Kingston avenue, 
which right antedated the construction of what was called the East- 
ern Parkway, which was a parked street or boulevard, the second 
appellate division of the supreme court of New York says that it 
must be assumed that the legislation giving control of this park- 
v^ay to the park department was made subject to the rights which 
were then in existence, and that it did not confer any authority 
upon the commissioner of parks to make any restrictions upon the 
method of operating the street surface railroads which should cross 
such parkway. The commissioner, as a condition of his consent, 
could undoubtedly require any reasonable compliance with his sug- 
gestions as to the location and construction of the tracks. He 
might very properly specify the kind of paving which should be 
laid, and might make suitable regulations in reference to any mat- 
ters connected with the location or construction of the tracks; but 
here his discretion ended. He could not go beyond this, and deter- 
mine how the corporation should discharge its duties to the public 
in the operation of its lines. That was a matter wholly outside of 
the scope of the office of a commissioner of parks. Here the com- 
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pany had a vested right to continue its lines across the Eastern 
Parkway, subject to such reasonable rules and regulations in re- 
spect to the location of the tracks, etc., as should be prescribed by 
the local authorities having charge of such parkway; but when the 
parkway was reached and an application was made to cross it that 
was granted coupled with a condition that "no motor cars nor any 
other cars or conveyances except those used for express, repairs, 
construction, and conveyance of passengers and material now in 
ordinary use shall be permitted, and that all cars shall cross the track 
singly, except where an accident has occurred making it impossible 
for a car to be conveyed singly ; the intent being to forever prohibit 
the use of trains operated by steam, electricity, or any other power." 
The court holds that a peremptory writ of mandamus was properly 
granted, on the relation of a corporation interested in certain real es- 
tate and desiring to have the lines constructed across the parkway, to 
compel the granting of a permit therefor, without such condition. 



RIGHTS AND DUTIES OF COMPANY — RIGHT TO RUN 
CARS SINGLY OR IN TRAINS — DUTY TO PERSONS 
DRIVING OUT FROM YARDS— DUTY AS TO SPEED, 
CONTROL, WATCHFULNESS DEPENDENT UPON CON- 
DITIONS—DUTY TO TRY TO PREVENT COLLISIONS. 

Butler vs. Rockland, Thomaston & Camden Street Railway (Me.), 
58 Atl. Rep. 775. July 26, 1904. 

A street railway company, the supreme judicial court of Maine 
holds, has the lawful right to operate its railway in the location 
where it has been placed, and run its car singly or in trains upon 
the track ; but it is its duty to do so, having due regard to the safety, 
not only of travelers upon the street, but of those who have oc- 
casion to cross the tracks in driving out from the yards of houses 
situated along the railway. 

The speed at which a car or train, may properly be run, the kind 
of control over it, and the degree of watchfulness imposed upon 
those in charge must depend to some extent upon the surround- 
ing conditions, such as the nearness of the track to the side of the 
street and to the houses, the likelihood of persons driving out from 
the yards, and whether the driveways are so situated that persons 
driving out over them can see or learn of the approach of cars 
in season, with due care to avoid collision. The railway company 
and its servants have a right to assume that all such persons will 
themselves be in the exercise of ordinary care. 

It is the duty of a street railway company at all times to use due 
care in view of apparent dangers, and those which may reason- 
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ably be expected, so to regulate the speed of its cars, so to have 
them under control, and so to be on the lookout for a team about 
to cross that those in the teams, if they themselves are in the exer- 
cise of due care, shall not be put in jeopardy. 

The person in charge of the car must exercise due care and judg- 
ment, and the movements of the car must be regulated with refer- 
ence to the apparent situation. If it be apparent that a collision is 
likely to occur, it is the duty of the servant in control of the car 
to be ready to use, and to use, if necessary, and when necessary, all 
practicable means to prevent it. 



VALIDITY OF CONTRACTS WITH STEAM RAILROAD 
COMPANY WITH REGARD TO BRIDGE AND NOT TO 
REDUCE FARES. 
Raritan River Railroad Co. vs. Middlesex & Somerset Traction Co. 
(N. J.), s8 Atl. Rep. 332; , 
A railroad company, incorporated under the general railroad law 
of New Jersey of 1873, was maintaining certain bridges whereby 
the highway was carried over its tracks at an elevation; the duty 
to maintain the bridges being imposed upon the railroad company 
in behalf of the public by statute. A traction company proposed to 
construct a line of tracks along the highway, and to that end de- 
sired to strengthen and reinforce the bridges, so that they would 
sustain the increased weight of traffic placed upon them by reason 
of the maintenance and operation of the traction road. By agree- 
ment between the railroad company and the traction company, the 
former gave consent that the latter might strengthen and reinforce 
the bridges, and the parties agreed thereafter to share equally the 
cost of their maintenance and repair; the traction company being 
given the right to repair the bridges on default of the railroad 
company to do so, and the railroad company agreeing to pay one- 
half the cost thereby incurred. The court of errors and appeals of 
New Jersey holds that this consent and agreement of the railroad 
company furnished a valuable consideration to support reciprocal 
covenants on the part of the traction company. It further holds that 
an agreement made between a railroad company and a traction com- 
pany, whereby the former gives consent that the latter may con- 
struct a traction road across the line of the railroad at grade, and 
settling as between these parties the mode of crossing, is not void 
because made without application to the chancellor to define the 
mode of crossing under the statute. 

The court says that it was not necessary to question whether the 
continuing obligation of the railroad company to keep up the bridges 
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in accordance with tlie growing demands, of travel extended to their 
reinforcement and maintenance under the extraordinary weight of 
trolley tracks and roadbed and the operation of trolley cars. Assum- 
ing that to be so, the traction company was still (in the absence of 
agreement of the railroad company) left in the situation of a mem- 
ber of the general public having a great practical interest in the 
proper performance of this public duty by the railroad company, but 
without direct means of its own to specifically enforce such perform- 
ance, and without redress for non-performance unless it should 
be specially damnified. Under these circumstances, an agreement 
settling as between these parties that they would equally bear the 
expense of maintaining the improved bridges, and giving to the 
traction company the right to do the repairs and charge one-half 
the cost to the railroad company, tended to avoid litigation between 
the parties about the matter, and had such value to the traction com- 
pany as to furnish consideration for its reciprocal stipulations. 

An agreement, made between a railroad company and a competi- 
tor, that during a limited period the former company "will not re- 
duce its present rates of fare, unless required by law," the court 
holds, is not contrary to public policy as established in New Jer- 
sey. 



A PRACTICALLY NEW ROAD CANNOT BE CON- 
STRUCTED AS' AN EXTENSION WITHOUT THE CER- 
TIFICATE OF THE RAILROAD COMMISSIONERS- 
HOW STATUTE SHOULD BE CONSTRUED. 
New York Central & Hudson River Railroad Co. vs. Buffalo & Wil- 
lianisville Electric Railway Co. (N. Y. Sup.), 89 N. Y. Supp. 
418. July 6, 1904. 
In construing a statute with the wide scope of one requiring the 
certificate of the board of railroad commission»rs to precede the 
construction of a railroad, the fourth appellate. division of the su- 
prerhe court of New York says that a practical and sensible inter- 
pretation, rather than a metaphysically literal one, should be given 
to it. The privilege accorded to a street surface railroad company 
"to extend its road or construct branches" thereof without applica- 
tion to the board of railroad commissioners must be reasonably con- 
strued, having in view the general policy of the state which submits 
to that body the determination of the necessity of the new road. If 
tlie branch proposed to be added to the main trunk will in fact be 
the corpus itself, if the contemplated extension really will com- 
pose the main body, then it will be a parody on the statute to permit 
the branch or extension to be added without the permission of the 
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railroad commissioners. A company organized to construct and 
which is operating a street railroad a mile in length ought not to 
be permitted to add loo miles, without the consent of the railroad 
commissioners, on the pretext that the construction is a mere ex- 
tension of the main line. The term "extension" conveys to the 
mind an enlargement of the main body, the addition of something 
of less import than that to which it is attached. 

As to the suggestion that the defendant could accomplish its pur- 
pose by adding a few miles of the road each year, the court an- 
swers that that may be true. No exact rule, like the rate of inter- 
est, may be laid down applicable to every case. A proposed improve- 
ment in one instance may be clearly construed an extension, and in 
another it may be equally clear that the extension is intended, in ef- 
fect, to be a new road. The court 'appreciates that it often may be 
very difficult to determine whether a contemplated addition to an ex- 
isting road is an extension-' within the scope of the statute or a new 
road, thus requiring the preliminary certificate of the board of rail- 
road commissioners. Unless there is additional legislation defining 
what constitutes an extension, the courts must dispose of each case 
as it is presented on its own merit. In that disposition the policy 
of the legislature to vest in one tribunal the authority to determine 
as to the propriety of constructing a road will be a pregnant cir- 
cumstance ; that is, the legislature, in its wisdom having vested a 
board with this power, the courts, in their decisions, should proceed 
as far as possible in harmony with the legislative intent, especially 
as the tendency is to enlarge, rather than to restrict, the powers of 
that body. 



DUTY TO AVOID FRIGHTENING ANIMALS— NOT RE- 
QUIRED BY STATUE TO STOP CARS AT RAILROAD 
CROSSINGS. 
Georgia Railway & Electric Co. vs. Joiner (Ga.), 48 S. E. Rep. 336. 
Aug. II, 1904. 
It is the duty of a street railway company, in operating its cars 
along a public road, the supreme court of Georgia holds, not to in- 
terfere with the rights of individuals using such road by other 
modes of travel, by making unusual and unnecessary noises, such 
as are likely to frighten animals along such road ; and for dam- 
ages resulting from a breach of such duty the company is liable. 

Section 2234 of the Civil Code of Georgia of 1895 providing that 
"all engine-drivers and conductors must cause the trains which 
they respectively drive and conduct to come to a full stop within 
fifty feet of the place of crossing," where the tracks of separat? 
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and independent railroads cross each other, does not apply to a 
street railway, so as to compel it to stop its cars before crossing a 
steam railroad track. 



A COMPANY LIABLE FOR INJURIES FROM NON-REPAIR 
OF PAVEMENT CANNOT BE CHARGED WITH COST 
OF AGREEMENT WITH CITY FOR REPAIRS IN CON- 
TRACT FOR PAVING. 

Fair Haven & Westville Railroad Co. vs. City of New Haven 
(Conn.), s8 Atl. Rep. 703. Aug. 12, 1904. 

This was an application for relief from an assessment against the 
company for the cost of certain asphalt paving. The supreme court 
of errors of Connecticut says that the city paid to the contractor a 
certain sum per square yard for laying the pavement and agreeing 
to keep it in repair for 10 years, said agreement being secured by a 
bond to the city. The award of the trial court was based upon this 
sum. It was clear, therefore, that an amount was included which 
represented cost of repair. 

On the question of the propriety of this inclusion, the court says 
that an act was passed in 1897 which was clearly intended to meet the 
situation where pavements are laid with a guaranty, as here. It pur- 
ports to amend the act of 1895 so that not only the cost of laying 
a pavement, but of an agreement to keep it in repair for a period 
not exceeding 15 years, might be considered in determining the 
cost of each square yard which the city might collect of the per- 
sons and railroad companies, as provided in said last-named act, 
which was the act under which the present charge was made against 
the company. If the necessary effect of the execution of the act 
of 1897 was to impose upon a street railroad company standing in 
the position which the plaintiff occupied a double burden, arising 
out of the duty cast by law upon it to keep in repair the specified 
portion of the highway through which it operated its lines, or if, 
in the application of the act to the circumstances of the present 
case, such became its effect, it was plain that the action of the 
court could not be supported. It was unnecessary to inquire whether 
conditions might not exist or be created under which the act might 
operate not only justly, but also favorably, to all parties, and in vio- 
lation of no constitutional prohibition. 

The plaintiff before the statute of 1897 was under the statutory 
duty of keeping in repair so much of every highway in which its 
tracks were laid as was included within them, and a space of two 
feet on the outer side of the outer rails thereof. The space thus 
specified corresponded substantially with that for the paving of 
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which the present judgment required the plaintiff to pay the city. 
Liability for all damages resulting from injuries caused by the fail- 
ure of the plaintiff in its duty to repair was also imposed upon it. 
This duty and liability have never been removed by express legis- 
lation. The act of 1897 contains no provision for such rernoval, or 
a conditional or qualified removal. In the absence of any express 
provision to that effect, it can scarcely be presumed that the legis- 
lature intended that a resort by the city to the course of action au- 
thorized by the act should, with respect to the particular piece of 
highway involved, operate to shift the burden of duty, and con- 
sequently of liability, from railroad to city, with all the resulting 
confusion to the parties and the public with regard to matters of 
frequently grave concern. 

In the present case we find the company, which remains under 
the duty of maintaining the highway in repair, and the liability for 
the results of non-repair, called upon to pay the cost of an agree- 
ment on the part of a third party to do a certain share of the re- 
pairs involved in the statutory duty for a specified term. To this 
agreement it was not a party. The bond given to secure perform- 
ance of the agreement did not run to it. Surely there was left 
upon it, from the point of view of legal rights, some share of the 
burden which it had been compelled to pay others to assume. 
Wherefore the cause was remanded for a deduction from the 
amount of the assessment confirmed and established by the judg- 
ment of the court below of the cost to the defendant of the agree- 
ment to repair, in so far as said cost related to the pavement for 
which the plaintiff was charged in said judgment. 



INJURY TO INTENDING PASSENGER BY FALL OF TROL- 
LEY POLE AND CAR SIGN— CARE OWED TO PERSON 
APPROACHING ■ CAR TO BECOME A PASSENGER— 
WHEN ONE BECOMES A PASSENGER — NEITHER 
ONE WHO HAS 'jUST ALIGHTED FROM, OR IS 
ABOUT TO BOARD, A CAR HAS THE RIGHTS OF A 
PASSENGER. 

Duchemin vs. Boston Elevated Railway Co. (Mass.), 71 N. E. Rep. 
780. Sep. 7, 1904. 
The turning point of this case was the question whether a foot 
traveler on the highway, who is approaching a street car stopped 
to receive him as a passenger, and before he actually has reached 
the car, is entitled to the rights of a passenger in respect of that 
extraordinary degree of care due to passengers from common car- 
riers of passengers, at least so far as any defect in that car is con- 
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cerned. In other words, the question was whether the jury should 
have been instructed that the defendant owed to the plaintiff (who 
was injured by the fall of a trolley pole and car sign) the same 
high degree of care while he was approaching the car, and had not 
yet reached' it, that it would owe to a passenger. 

It is apparent, the supreme judicial court of Massachusetts says, 
that a person ;n such a situation is not in fact a passenger. He 
has not entered upon the premises of the carrier, as has a person 
who has gone upon the grounds of a steam railroad for the pur- 
pose of taking a train. He is upon a public highway, where he 
has a clear right to be independently of his intention to become a 
passenger. He has as yet done nothing which enables the carrier 
to demand of him a fare, or in any way to control his actions. He 
is at liberty to advance or recede. He may change his mind, and 
not become a passenger. Certainly the carrier owes him no other 
duty to keep the pavement smooth, or the street clear of obstructions 
to his progress, than it owes to all other travelers on the highway. 
It is under no obligations to see that he is not assaulted, or run 
into by vehicles or travelers, or not insulted or otherwise mistreated 
by other persons present. 

Nor does the court think that as to such a person, who has not 
yet reached the car, there is any other duty, as to the car itself, 
than that which the carrier owes to all persons lawfully upon the 
street. There is no sound distinction as to the diligence due from 
the carrier between the case of a person who has just dismounted 
from a street car and that of one who is about to take the car, but 
has not yet reached it. In the case of each the only logical test 
to determine the degree of care which the person is entitled to have 
exercised by the street railway company is whether the person actu- 
ally is a passenger, or is a mere traveler on the highway. The court 
thinks that a present intention of becoming a passenger as soon as 
he can reach the car neither makes the person who ,is approaching 
the car with that intention a passenger, nor changes as to him the 
degree of care to be exercised in respect of its cars as vehicles to 
be used upon a public way with due regard to the use of the same 
way by others. The defendant incurs no responsibility to exercise 
extraordinary diligence by making an express contract, but only by 
its exercise of the calling of a common carrier; and its obligation 
as such does not arise until the intending passenger is within its 
control. 

The court is unwilling to go- farther than the doctrine stated 
in Davey vs. Greenfield Street Railway Co., 177 Mass. io6„ 58 N. E. 
172, that, when there has been an invitation on the part of the car- 
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rier by stopping for the reception of a passenger, any person ac- 
tually taking hold of the car and beginning to enter it is a pas- 
senger. And the court holds that if the instructions allowed the 
jury to find for the plaintiff only in case the car had reached a 
usual stopping place, and had stopped to receive him, there was 
error in ruling that under those circumstances, and before he had 
actually reached the car, he had a right to have the defendant ex- 
ercise as to him that extraordinary degree of care due to passen- 
gers. So long as he remained a mere traveler on the highway, al- 
though walking upon it for the sole purpose of taking the car, the 
defendant did not owe him any other duty than that which it owed 
to any person on the highway. Whether one just has dismounted 
from a street car, or just is about to board one, he does not have 
the rights of a passenger. 



POWER TO GRANT USE OF STREETS BY ORDINANCE 
CANNOT BE EXERCISED BY RESOLUTION. 

Hoist vs. Savannah Electric Co. (U. S. C. C, Ga.) 131 Fed. Rep. 931. 
July 16, 1904. 
Where it is expressly declared in the charter of a city that the 
control of the streets, paving street railways, and the like, must be 
by ordinance, the mayor and aldermen being given power and au- 
thority from time to time to make, ordain and establish such by- 
laws, ordinances, rules and regulations as shall appear to them 
requisite, etc., the United States circuit court, in Georgia, holds 
that a city street cannot be dedicated for street railway purposes 
by a mere resolution, over the protest of the property holders. 



INJURY TO CONDUCTOR FROM FAILURE TO PROVIDE 
SUFFICIENT CARS— LIABILITY FOR NEGLIGENCE 
OF CAR STARTER. 

Shaw vs. Manchester Street Railway (N. H.), 58 Atl. Rep. 1073. 
Oct. 4, 1904. 
A street railway company's failure to provide a sufficient number 
of open cars for the accommodation of its business, the supreme 
court of New Hampshire holds, will not entitle a conductor to a 
judgment for damages for injuries, even if it be found that the 
deficiency was the proximate cause of his injury, where, well know- 
ing of such failure, he voluntarily continued in the service, and 
thereby assumed the risk of injury from that cause. Furthermore, 
to render the company liable to the conductor for the negligence 
of the car starter in sending a defective car over the road behind the 
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car in which the conductor in question was emploj'ed, the court holds 
that it must appear that the car starter was acting in the perform- 
ance of a non-delegable duty owed by the company to the con- 
ductor; or, in other words, that his act was essentially a master's 
act, as distinguished from a servant's act. This the court does not 
think it was, when the car starter was not intrusted with the exercise 
of any discretion relating to the provision of- cars, or the mainte- 
nance of them in suitable repair, or the determination of the ques- 
tion whether cars were suitable for use. 



MAY ENFORCE MECHANIC'S LIEN AGAINST BUILDING 
CONVEYED FOR RAILROAD PURPOSES— PRODUC- 
TON AND CONTROL OF ELECTRIC POWER FOR USE 
UPON TROLLEY SYSTEM A "MANUFACTURING PUR- 
POSE." 

Bates Machine Co. vs. Trenton & New Brunswick Railroad Co. 
(N. J.), s8 Atl. Rep. 935. Sep. 30, 1904. 

The right to lien a building for materials furnished under the 
mechanic's lien act of New Jersey, the court of errors and appeals 
of New Jersey holds, is not rendered unenforceable by the con- 
veyance of the property to a corporation for railroad purposes. 

The production and control of electric power by mechanical means 
and its adaptation for use upon a trolley system is a "manufactur- 
ing purpose," within the meaning of the mechanic's lien law. 



'what constitutes DUE CARE IN A PERSON AP- 
PROACHING A TRACK— REASONING CANNOT TAKE 
THE PLACE OF POSSIBLE OBSERVATION. 

Goldman vs. Milwaukee Electric Railway & Light Co. (Wis.), loi 
N. W. Rep. 384. Nov. 15, 1904. 
Due care in approaching a railway track, the supreme court of 
Wisconsin says, can be satisfied only by the full use of the senses 
of sight and hearing at the last moment of opportunity before pass- 
ing the line between safety and peril. The last moment for such 
observation in this case was just before the plantiff's horse stepped 
upon the track on which the plaintiff knew a car was approaching, 
the evidence being undisputed that the movement of the horse was 
so slow and so without momentum as to approximate the plaintiff 
almost exactly to the situation of a foot passenger, as to whom the 
single step onto the track is negligence unless, before taking it, he 
assures himself, by observation, of its safety, if the view is unob- 
structed. Reasoning is not due care when opportunity for observa- 
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tion exists. It is only when deprived in some degree of such oppor- 
tunity that one may, consistently and with due care, rely on his 
judgment as to chances. Neither can he rely on any assumption that 
the car is moving at a reasonable, or any other, rate of speed, where 
he has opportunity to observe the contrary. However, no right of 
^yay existed in favor of the plaintiff when, as established by the 
result, some diminution of the speed of the car was necessary to 
enable him to pass in safety. 



RIGHT TO MAKE RULES AGAINST OCCUPATION OF 
. DANGEROUS POSITIONS BY PASSENGERS— CARE 
REQUIRED WHEN OCCUPATION OF SUCH POSITION 
IS ALLOWED. 

Augusta Railway & Electric Co. vs. Smith (Ga.), 48 S. E. Rep. 681. 
Oct. IS, 1904. 
A railway company, the supreme court of Georgia holds, has the 
right to make reasonable rules and regulations prohibiting passen- 
gers from occupying positions on its cars considered to be danger- 
ous, except at their own risk; but when, notwithstanding such 
rules, passengers are permitted, and in some instances required, to 
occupy such positions, the company is still under the duty to exer- 
cise extraordinary care and diligence for their safety. 



BOARDING OF MOVING TROLLEY CAR. 

Murphy vs. North Jersey Street Railway Co. (N. J. Sup.), 58 Atl. 
Rep. 1018. July 6, 1904. 
Although it cannot be held, as a matter of law, the supreme court 
of New Jersey says, that a person who attempts to board a trolley 
car while it is motion is negligent, yet, when the fact that the car 
is in motion is the sole producing cause of the injury sued for, the 
risk of its occurrence is one which the person making the attempt 
must be held to have assumed. 



POSSESSION OF GONG A MATTER OF COMMON KNOWL- 
EDGE. 

Story vs. St. Louis Transit Co. (Mo. App.), 83 S. W. Rep. 992. 
Nov. 29, 1904. 
Objection to an instruction was made that it submitted to the 
jury to find whether the motorman negligently failed to give a timely 
warning of the approach of the car. Counsel made this inquiry, 
"How should the warning be given?" The answer, the St. Louis 
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court of appeals says, is, "By sounding the gong," which is known 
by every one at all familiar with street car traffic to be furnished 
on every car for the express purpose of giving warning when 
necessary. This is common knowledge, and the jury must be pre- 
sumed to have been possessed of it. 



EMPLOYE A COMPETENT WITNESS. 

Feitl vs. Chicago City Railway Co. (111.), 71 N. E. Rep. 991. Oct. 
24, 1904. 
An employe, as for example a motorraan, the supreme court of 
Illinois holds, is not an incompetent witness, under the statute, 
because he is liable over to the company for any damage he may 
have caused. Nor does the court consider that he is incompetent 
^s a witness, when the adverse party is suing as administrator, 
under the provision of Section 2 of the act of 1867 that no party 
to any civil action, suit, or proceeding, or person directly interested 
in the event thereof, shall be allowed to testify therein, of his own 
motion or in his own behalf, when any adverse party sues or defends 
as the administrator of any deceased person, except in certain speci- 
fied cases. 



OLD ORDINANCE AGAINST SWINGING OR HANGING 
FROM OUTSIDE OF CARS INAPPLICABLE TO PRES- 
ENT CONDITIONS. 

Frank Bird Transfer Co. vs. Morrow (Ind. App.), 72 N. E. Rep. 
189. Nov. I, 1904. 
A city ordinance adopted at the time when all of the street cars 
within the limits of the city were propelled by horse power, and 
making it unlawful for any person within the corporate limits of the 
city "to swing or hang from the outside of any street car," the appel- 
late court of Indiana, division No. 2, holds, is not applicable to the 
present condition and manner of operating street cars, as in passing 
the ordinance the city council did not contemplate the operation of 
street cars by electricity, nor did it intend that such ordinance 
should apply to the modern summer car with a running board. 



NOT AN ADDITIONAL BURDEN ON STREET. 

Budd vs. Camden Horse Railroad Co. (N. J.), 59 Atl. Rep. 229. 
Nov. 14, 1904. 
A double-track street railway was constructed in the northerly 
half of a road 33 feet in width, pursuant to a city ordinance. The 
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poles carrying electric wires were close to the outer line of the 
street on which the plaintiff's land abutted, and the ties extended 
to within two or three feet of that line. No sidewalk had been 
built. The court of errors and appeals of New Jersey holds that 
the construction of the railway did not constitute an additional 
servitude, and that the abutting owners — owners of the soil of the 
highway — could not maintain ejectment against the railway com- 
pany. 



STRIKING BY END OF CAR OF PASSENGER WHO HAS 
JUST ALIGHTED TO TRANSFER TO ANOTHER CAR. 

Walger vs. Jersey City, Hoboken & Paterson Street Railway Co. 
(N. J. Sup.), S9 Atl. Rep. 14. Nov. 7, 1904. 
A passenger disembarked from a car for the purpose of trans- 
ferring to another car of the company, a ticket enabling him to do 
so having been furnished him on the car upon which he first took 
passage. The point from which he alighted was the proper transfer 
point. After getting off the car, and as he was about to cross over 
to the other car, or while he was doing so, the car which he had left 
started to go around what was described as "the loop," and its rear 
end struck him, knocked him down, and injured him. According 
to his story, the accident happened immediately after he got off of 
the car, and before he had taken a single step away from it. In this 
situation of the case, the supreme court of New Jersey says, it was 
manifestly proper for the trial judge to refuse to nonsuit. Again, 
the court says that the man was still a passenger of the company 
when he was struck. If he was taking the most direct course from 
the car which he had just left to the car upon which he was about 
to embark, it was for the jury to say whether he was not entitled 
to believe that he was safe in doing this, or, at least, that he would 
not be put in jeopardy by anything done by the company while taking 
this most direct route. It was also for the jury to say whether the 
operation of the car, under the conditions disclosed, was not a 
negligent operation, and the violation of the duty which the com- 
pany owed to the man as its passenger. 



CARE REQUIRED TO AVOID KILLING DOGS. 

Moore vs. Charlotte Electric Railway, Light & Power Co. (N. C), 
48 S. E. Rep. 822. Nov. 22, 1904. 
Dogs, the supreme court of North Carolina says, are known ordi- 
narily to be able to take care of themselves amidst the dangers inci- 
dent to their surroundings. Where a horse, or a cow, or a hog. 
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or any of the lower animals would be killed or injured by dangerous 
agencies, the dog would extricate himself with safety. Besides, the 
court says that it knows of common knowledge that within that 
jurisdiction, at least, there is scarcely a household without a dog or 
dogs, that they are found in every street and public place, no limita- 
tion being put upon their free movements, and by the hundreds they 
daily pass in the cities and towns over the street railway track 
where and as often as they please. If, therefore, it should be re- 
quired that motormen in charge of these cars should exercise the 
same degree of care to avoid running over a dog that the law re- 
quires of them to avoid injury to other animals, the public con- 
venience of rapid transit in populous communities would be seriously 
impaired, and all business interests made to suffer. As the de- 
fendant's counsel said in their brief, "The dog would be absolute 
master of the situation, and would force the electric cars out of 
business." The rule, the court is satisfied, should be that street 
railway companies, when their cars are properly equipped, should not 
be held liable in damages for the killing of a dog by one of the 
strpet cars in motion, unless it was done under such circumstances 
as to justify the conclusion that the killing was done either willfully, 
wantonly, or recklessly. 



CONSTRUCTION OF CONTRACT TO PAY A CERTAIN 
SUM ON FAILURE TO OPERATE ROAD ONE-HALF 
OF FRANCHISE PERIOD. 

Santa Fe Street Railway Co. vs. Schutz (Tex. Civ. App.), 83 S. W. 
Rep. 39. Oct. 26, 1904. Rehearing denied Nov. 23, 1904. 
The street railway company entered into a contract which stated 
that, whereas the said Schutz, for the purpose of enhancing the 
value of his real estate along the line of the railway had expended 
$1,481.07 for and on account of the railway enterprise, and, moved 
by the same inducement, promised, on certain conditions, to pay to 
the company the further sum of $2,000, and had paid the same, the 
company, in consideration thereof, agreed that during one-half of 
the period named in its charter (50 years) the street railway should 
be operated in good faith throughout the entire line, and not aban- 
doned or removed, or any part thereof, and that in the event of a 
failure to maintain or operate it as aforesaid from any cause, the 
sum of $3,481.07, with lawful interest from the failure aforesaid, 
should be paid to said Schutz, who was to have a lien upon all the 
property owned by the company, and, in the event of his suing to 
foreclose his lien, should have such reasonable attorney's fees as the 
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court might allow. The court of civil appeals of Texas holds that 
the agreement on the part of the street railway company to pay 
Schutz the sum of $3,481.07 in the event of its failure to perform its 
contract should be construed as one for the payment of liquidated 
damages, and not as merely a penalty, upon which no recovery could 
be had, unless actual damages for the breach were alleged and proven. 
It further holds that the very terms of the contract completely nega- 
tived the idea that the company was only obliged to maintain and 
operate the street railway any 25 years of the 50 years covered by 
its charter. The maintenance and operation of the line of street 
railway was, .with the exception of certain contingencies to be pro- 
vided for, to be continuous ; and it could not be doubted that it was 
to continue from the time the contract was executed until one-half 
of the period (25 years) of the existence of the company's charter 
should expire. 



BOARDING CARS IN BARN. 

Gleason vs. Metropolitan Street Railway Co. (N. Y. Sup.), 90 N. Y. 
Supp. 1025. Dec. 9, 1904. 
It appeared in this case that the place where the plaintiff at- 
tempted to board a car and was injured was inside of the barn or 
shed, and not upon the street, and it was claimed by the defendant 
that passengers were not received at that point, and that the driver 
of the car. had no notice that the plaintiff was attempting to board 
the car when he started the same. It became a material question, 
therefore, the first appellate division of the, supreme court of New 
York says, whether passengers were received at this place. If they 
were, then it would not be disputed but that the defendant owed a 
duty to the plaintiff to see that he was given a reasonable oppor- 
tunity to board the car at that place. The plaintiff sought to show 
it was customary for the defendant to receive passengers at this 
point. He was asked : "Had you gotten on cars at that place be- 
fore ?" "Do you know what the custom was at that time with regard 
to passengers boarding cars at that point?" Both questions were 
objected to and the objections sustained. But the court holds that 
these questions were proper and competent, and bore upon a mate- 
rial issue in the case. It says that the first question called for a 
fact as to whether the plaintiff had boarded cars at that place. If 
he had, then it would have been preliminary to the question as to 
the length of and number of times and the circumstances which 
had attended his taking the car at that place, and therefrom, if it 
had been made to appear, as it might, that the defendant had re- 
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ceived the plaintiff as a passenger at that point and carried him 
therefrom for any considerable period of time, dependent upon the 
number of times, it might have such probative force as to authorize 
a finding that the defendant had knowledge that the plaintiff cus- 
tomarily took the car at that point, and thereby arrive at the con- 
clusion that it owed him the same duty as a passenger boarding the 
car at that point as it would the reception of passengers at other 
points. Upon the proof, as it stood, it appeared that one passenger 
had preceded him into the car, and, if this had been followed by 
showing a habit of the plaintiff to take the car at this place, it might 
require a submission of the case to the jury. The custom in this 
respect could be established by his own evidence, as well as by others. 
The second question was also competent. 



LIABILITY FOR INJURY TO PASSENGER DISCHARGED 
IN UNSAFE PLACE IN STREET OR ON PRIVATE 
RIGHT OF WAY— DUTY WHERE PLATFORMS ARE, 
CONSTRUCTED OR ADOPTED — AS TO CONTRIB- 
UTORY NEGLIGENCE ON PART OF PASSENGER— IN- 
VITATION TO ALIGHT AUTHORITY TO DO SO. 

Topp vs. United Railways & Electric Co. of Baltimore (Md.), 59 
Atl. Rep. 52. Nov. 17, 1904. 

That a street railway is not liable, as a carrier, to the passenger 
for the condition of the street upon which he alights, the court 
of appeals of Maryland says^ is undoubtedly correct, as a general 
proposition, though there are cases where it becomes the duty of 
the street railway to warn its passengers of the unsafe condition 
of the street, known to those in charge of its car, but unknown or 
not plainly discoverable to the passenger, and to assist the passen- 
ger in alighting. 

In this case, however, at the place where the car stopped and 
the plaintiff was injured in alighting the railway was not upon a 
city street, but upon its own private right of way — a fact which, 
the court says, at once broadly discriminated this case from all 
those relied upon by the company, and which effectually deprived 
it of recourse to the exemption from liability above mentioned. 
Where, as in this case, the street railway owns and controls the place 
where the accident occurs, and has either constructed or adopted 
platforms provided for the regular receipt and discharge of passen- 
gers, the reason for the- rule as to such places ceases, and the 
rule must cease to operate as such. The court can perceive no 
reason, upon principle, why, as to the place of this accident, this 
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defendant should not be held to the same liability, as regards a 
passenger, as a steam railroad. It is firmly established that the 
relation of passenger does not cease upon the arrival of a train at 
the passenger's destination, but continues until he is afforded an 
opportunity safely to alight. 

When, therefore, this defendant entered into the occupation of its 
own right of way, under its own exclusive control, it subjected itself, 
as respecting the receipt and discharge of passengers upon that 
right of way, to the duty imposed by the rule stated. It might have 
required passengers for Chelsea Terrace to get on and off at the 
intersection of that Terrace with Clifton Ave., thus alighting upon 
the public street, if unwilling to assume the burden of that rule. 
If it had undertaken to receive and discharge passengers upon the 
embankment of its own right of way, where the car in question 
stopped (which was an unsafe and dangerous place to let passengers 
off), without any platform or other provision for their safety, it 
would have neglected the duty imposed by that rule. Having either 
constructed or adopted certain platforms, it so far complied with 
that rule, since it could not be material whether the company built 
or adopted the platforms; and it has been held that the adoption 
of a platform neither owned nor constructed by the company cre- 
ates an implied contract that passengers may rely upon its use. 
The rule imposes the duty not only to providef but to use, safe 
means of passage from the car. 

If the passenger knew, or should have known in the exercise of 
ordinary care and prudence, that she was about to alight upon a 
steep slope, and that her foot, in stepping from the car, could not 
reach the ground, she would be negligent in taking the risk; but if, 
after looking as she said she did, she could reasonably believe she 
would alight upon a safe surface within reach of her foot in step- 
ping down, she would not be negligent. While the conductor was 
negligent in not stopping at the platform, it would be unfair to 
him to assume that he knew she could not safely alight on the 
embankment, and recklessly permitted her to attempt it; and if he, 
an experienced employe of the railway, presumably familiar with 
the place, did not perceive danger in such attempt, it would surely 
not be reasonable to deny to a woman unacquainted with the place 
the benefit of the same presumption. Moreover, the implied invita- 
tion of the conductor to alight at that place could not be overlooked 
in passing upon the plaintiff's alleged negligence. This was a 
question of fact to be determined from the conductor's action and 
conduct, as well as from express words. It has been held in 
numerous cases that an invitation by one in charge of the train 
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to alight at a place other than the station is held sufficient authority 
for the passenger to do so. 



POWER TO CONDEMN LONGITUDINALLY FOR SECOND 
TRACK A STRIP OF LAND ALONG RAILROAD— 
WHAT CONSTITUTES A RELOCATION. 

Chicago & Milwaukee Electric Railroad Co. vs. Chicago & North- 
western Railway Co. (111.), 71 N. E. Rep. 1017. Oct. 24, 1904. 

Condemnation of a strip of land for another track parallel to the 
line of road purchased and being operated by the electric railroad 
company, the supreme court of Illinois holds, was not in violation 
of the provisions of the state constitution forbidding any railroad 
corporation consolidating its stock, property, or franchises, with 
any other railroad corporation owning a parallel or competing line. 
The court does not think that the laying of another line of road 
upon the same right of way, where the company building the new 
line, already has one line, is to be deemed the construction of a 
parallel or competing line, within the language of the constitution. 
It says that the right of way owned by the electric railroad company 
was 25 feet in width. It had the right, under the statute, to con- 
demn a right of way 100 feet in width. The acquirement of a 
2S-foot right of way did not exhaust its power, but it possessed 
the right to condemn additional right of way up to the statutory 
limit ; and the fact that it appeared that upon this additional 2S-foot 
strip of right of way it proposed to construct a line of railroad in 
accordance with the terms of its charter, it seems to the court, 
simply meant that the additional track was to be operated in con- 
junction with the existing track as a double-track railroad, and 
not as a parallel or competing line, within the meaning of the 
constitution. The statute contemplates that a railroad company 
shall have the right to lay as many tracks as it sees fit upon its strip 
of right of way 100 feet or less in width. As long as its tracks 
are all laid upon that one right of way, the question of parallel or 
competing lines does not arise. 

It was urged that the company exercised its power to locate the 
line of road when it purchased a line already located, and that, 
the power of location having been thus exercised, it was exhausted^ 
and the company was without power to locate a line on the addi- 
tional 25 feet which it sought to condemn, and, being without 
power to locate a line there, it was without power to condemn land 
for a line which it could not locate. But the court says that in 
each of the cases cited in support of this position it would be found 
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that the court had in contemplation such a change or relocation as 
would require the use of an entirely diflferent and distinct right 
of way. Changing the tracks of a railway from one side to an- 
other of a right of way strip lOO feet or less in width is not to be 
regarded as a relocation. To constitute a relocation, it is necessary 
that the new line should be projected, in whole or in part, over 
and upon ground not included within the original right of way or 
its additions; the whole of that right of way and additions not 
exceeding lOO feet in width. 

It was conceded that a railroad company cannot appropriate or 
condemn a strip off of the right of way of another railroad com- 
pany longitudinally. But the court is disposed to the view that 
the authorities announcing the doctrine that one railroad company 
cannot condemn longitudinally the right of way of another, had 
reference only to the right of way of the width which the railroad 
company is authorized by the statute to condemn. A so-foot strip 
of land owned by the railway company and adjoining its 99-foot 
strip, but being no part of it, was not exempt from condemnation 
on the theory that it was part of the right of way. If it were 
within the 99-foot strip, it would be exempt, whether actually 
needed by the owner for railroad purposes or not, so long as the 
owner was engaged in the business for which it was chartered. 
Being outside the g9-foot strip, the question of its exemption de- 
pended upon other considerations. It being evident that the rail- 
way company owning it did not need it then, and would not need 
it in the immediate future, while the electric railroad company 
needed it then for a present public purpose, for which it had the 
power to acquire a right of way by condemnation, the remote 
and uncertain needs of the railway company owner must yield to 
the present and certain right of the electric railroad company. 



LIABILITY FOR INJURY TO BOY PERMITTED TO RIDE 
ON FRONT PLATFORM AND JUMPING, OR REQUIRED 
TO JUMP, OFF MOVING CAR— "TURNTABLE CASES" 
NOT APPLICABLE TO CARS— ADMISSIBILITY AND 
EFFECT OF ORDINANCE PROHIBITING JUMPING 
OFF MOVING CARS. 

Denison & Sherman Railway Co. vs. Carter (Tex.), 82 S. W. Rep. 
782. Nov. 7, 1904. 
There was some testimony in this case that certain boys got on 
a car with permission of the motorman, who also acted as con- 
ductor, and were permitted to ride a short distance for having 
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turned the trolley pole, when one of them, a boy ten years old, 
was injured by jumping off of car, by order of the motorman or 
otherwise. It was contended that negligence of the motorman or 
driver of the street car in permitting a child to ride upon such 
car when such permission is granted to subserve the purpose of the 
driver individually, and not in transacting the business of the owner 
of the car, does not render such owner liable for the injuries 
to the child in getting on or off the car. But the supreme court of 
Texas says that the fallacy of this contention lies in the aseumption 
that, because the servant permitted the boys to ride for an improper 
reason, in running the car he was not acting for the master. If, in 
the control and management of the car, he was guilty of negli- 
gence which caused the injury to the boy, the company was respons- 
ible. 

There are authorities, the court goes on to say, which warrant 
the proposition that there might be actionable negligence in permit- 
ting an immature child, incapable of caring for its own safety, to 
ride in such a position, when it has received an injury proximately 
resulting from that fact — as when it has fallen from the platform, 
or has been led by its childish impulses to jump therefrom. It is 
held that it may be negligence in those managing a car to allow 
such a child to incur the risks incident to riding in so exposed a 
position, and also in not exercising a careful watch and restraint 
over it while so riding. This court makes no question as to the 
soundness of these doctrines when applied to some states of fact, 
but it does not see their application here, because, it says, no injury 
resulted to the boy from riding on the platform. He was hurt in 
jumping off, and under the facts peculiar to this case its decision 
turned upon the question as to the negligence or not of the motor- 
man in causing or permitting him to do that. He did not fall 
from the platform nor jump off because the motorman lost sight 
of him, but claimed that he was caused to jump by the motorman. 
His own act in jumping was the proximate cause of his injury, and 
the question was solely as to the legal responsibility for that act — 
whether it was his or should be imputed to the company because 
of negligence on the part of the motorman in causing or permitting 
it. That was the question that should be submitted with proper 
instructions to enable the jury to determine it. 

Again, the petition claimed that there was negligence in admit- 
ting the boy to the car at all. This complaint was apparently based 
upon the doctrine of the "turntable cases" and others in which lia- 
bility was fixed upon the owners of dangerous machinery because 
of enticements or invitations made out to children to expose them- 
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selves to the dangers incurred in being in or about such places. 
But it seems to the court that doctrine is inapplicable to the mere 
act of allowing children to get upon cars fitted up and used for 
the conveyance of all classes of persons, young and old, experi- 
enced and inexperienced; and that actionable negligence must con- 
sist in something more — such as want of proper care in guarding 
the safety of those entering such vehicles, in getting on or off, or 
in traveling on them. 

Moreover, the court thinks that an ordinance should have been 
admitted in evidence which provided that : "Any person, not being 
a regular employe or officer of the railway company who shall, 
within this city, jump on or oflf, cling to or hang on any street 
railway car while the same is in motion, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be fined not less 
than two dollars nor more than one hundred dollars." The court 
says that the objection that there was no evidence or offer of 
evidence that the boy "had discretion sufficient to understand the 
nature and illegality of the act constituting the offense" was not 
urged in the trial court. Besides, he testified before the jury con- 
cerning the transaction on which he based his right to recover, 
and whether or not he had the requisite degree of intelligence was 
a question for the jury. Furthermore, the facts were in dispute, 
and the j ury might have found that the boy got on and off the car 
without the consent of the motorman and as a trespasser. If this 
were true, the ordinance might not be necessary to the protection 
of the company, but it was still, the court thinks, entitled to have 
it admitted in evidence, and its effect explained to the jury. The 
court is further of an opinion that a plaintiff complaining of an 
injury caused or contributed- to by his violation of a valid ordi- 
nance of this character should not be allowed to recover damages. 



TRANSFERS REQUIRED BY STATUTE IN CASE OF 
LEASE BY ONE COMPANY TO ANOTHER— ONLY 
ONE PENALTY RECOVERABLE IN ONE ACTION. 

Griffin vs. Interurban Street Railway Co. (N. Y.), 72 N. E. Rep. 
S13. Nov. 29, 1904. 
The New York railroad law provides that any railroad corporation 
or any corporation owning or operating any railroad or railroad 
route within the state may contract with any other such corporation 
for the use of their respective roads or routes, or any part thereof. 
Section 104 reads: "Every such corporation entering into such 
contract shall carry or permit any other party thereto to carry 
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between any two points on the railroads or portions , thereof em- 
braced in such contract any passenger desiring to make one con- 
tinuous trip between such points for one single fare, not higher 
than the fare lawfully chargeable by either of such corporations 
for an adult passenger. Every - such corporation shall upon 
demand, and without extra charge, give to each passenger 
paying one single fare a transfer, entitling such passenger to one 
continuous trip to any point or portion of any railroad embraced in 
such contract, to the end that the public convenience may be pro- 
moted by the operation of the railroads embraced in such contract 
substantially as a single railroad with a single rate of fare. For 
every refusal to comply with the requirements of this section the 
corporation so refusing shall forfeit fifty dollars to the aggrieved 
party. The provisions of this section shall only apply to railroads 
wholly within the limits of any one incorporated city or village." 
The court of appeals of New York ' holds that this section was 
intended by the legislature to apply to, and covers, the case of a 
lease by one railroad of the lines of another. 

The court further says that it is quite obvious that the legislative 
intention to permit the recovery of cumulative penalties for refusals 
of the defendant to comply with the provisions of the railroad law 
in regard to the transfer of passengers is as clearly manifested as in 
any of the cases cited. Notwithstanding this fact, a majority of the 
court are of opinion that, while the rule for the recovery of cumula- 
tive penalties is firmly established by the earlier decisions of this 
court, yet the changed conditions in the modern life in our great 
cities render its modification imperative. There have been pre- 
sented at the bar of this court civil and criminal cases where the 
aggregate penalties sought to be recovered have amounted to enor- 
mous and well-nigh appalling sums by reason of plaintiffs permitting 
a long period to elapse before beginning actions. Actions of this 
nature have become highly speculative, and present a phase of liti- 
gation that ought not to be encouraged. The court is of opinion 
that, if cumulative recoveries are to be permitted, the legislature 
should state its intention in so many words; that a more definite 
form of statement be substituted for the words hitherto deemed 
sufficient. The court says that it intends no reflection upon the 
plaintiffs in the cases here under consideration, but is dealing with a 
great abuse which demands immediate correction. A sound public 
policy requires that only one penalty should be recovered in a single 
action, and that the institution of an action for a penalty is to be 
regarded as a waiver of all previous penalties incurred. 
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STATUTE OF LIMITATIONS RUNS AGAINST CONTRACT 
TO PAY ANNUAL LICENSE FEE. 

Mayor and Aldermen of Jersey City vs. Jersey City & Bergen Rail- 
road Co. (N. J. Sup.), 59 Atl. Rep. 15. Nov. 7, 1904. 
The construction of its railroad by the defendant under the 
municipal consent that was required by statute, and that was given 
by the plaintiff upon condition that the defendant would pay to the 
plaintiff an annual license fee for each car run by the defendant on 
its road, the supreme court of Jersey City holds, constituted an obli- 
gation resting in contract to pay such fees, to the enforcement of 
which obligation by legal action the statute of limitations may be 
pleaded. 



DUTY OF MARCHERS. 

Rideout vs. Winnebago Traction Co. (Wis.), loi N. W. Rep. 672. 
Dec. 13, 1904. 
This action was brought to recover damages for the alleged 
wrongful killing of a marcher who was parading with others on the 
street. True, the supreme court of Wisconsin says, the car had the 
right of way and it was the duty of the marchers to step aside so 
as not to interfere with its passage or speed. True, it was the duty 
of the marchers, as is ordinarily the case, to use their senses rea- 
sonably, to enable them to do that before the car came dangerously 
near them, and yet no excuse is seen for an assertion of a superior 
right in the company by consciously running its car into the parade 
at a speed of 22 feet per second. 



PERMITTING ELECTRICITY TO BE CONDUCTED 
THROUGH WIRES WHEN NOT REQUIRED IN TIME 
OF STRIKE. 

Cleary vs. St. Louis Transit Co. (Mo. App.), 83 S. W. Rep. 1029. 

Nov. 29, 1904. 

The plaintiff's, horse was killed by coming into contact with a 
trolley wire, charged with electricity, that was down upon a public 
thoroughfare. The St. Louis court of appeals says that the preva- 
lence of a general strike, suspending the operation of the defendant's 
cars, and the lawlessness attending such situations, so far from 
excusing or justifying the perilous condition of the wire, rather 
aggravated it, and lent force to the charge of negligence in per- 
mitting the electric power to be conducted through the wire at a 
period when, from the suspension of the system, and the continued 
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cessation of its cars, such motive power had not been for a long 
period, and was not then, required to propel them. 

ORDINANCES MERELY EXPRESSIVE OF RULES OF LAW 
AS TO CARE TO BE USED TO PREVENT INJURY NOT 
ADMISSIBLE IN EVIDENCE. 

Christy vs. Des Moines City Railway Co. (la.), 102 N. W. Rep., 

194. Jan. 18, 1905. 

The following ordinances were excluded from evidence in this 
personal injury case, on objection by the defendant, because merely 
expressive of rules of law independent of such regulations: "(6) 
Conductors and drivers employed by said company shall use reason- 
able care and diligence to prevent injury to persons, and on the 
appearance of danger to any one on or near the track the car shall 
be stopped, when by so doing such danger can be averted. (7) All 
proper care shall be used by conductors and drivers to prevent 
injury to teams, carriages, wagons, and other vehicles." The su- 
preme court of Iowa holds that the ruling was correct. It says that 
in the use of the streets the company was bound to exercise reason- 
able care, and in doing this must pursue such a course as will avoid 
injury to persons and property. If, to avert the danger, the stop- 
ping of the car is necessary, it seems unnecessary to say that it 
must be stopped regardless of what the city council may think about 
the matter. 



CARE REQUIRED OF STREET RAILWAY COMPANIES AS 
COMMON CARRIERS OF PASSENGERS— PRESUMP- 
TIONS, AND BURDEN OF PROOF IN PERSONAL IN- 
JURY CASES. 

Lincoln Traction Co. vs. Webb (Neb.), 102 N. W. Rep., 258. Jan. 18, 

1905. 

Street railway companies, the supreme court of Nebraska holds, 
are common carriers of passengers, and are liable as other common 
carriers upon common-law principles. They are required to exer- 
cise the utmost skill, diligence, and foresight, consistent with the 
business in which they are engaged, for the safety of their pas- 
sengers, and they are liable for the slightest negligence. 

In an action for damages for an injury received while being trans- 
ported by such common carrier, proof of mere injury, without more, 
does not raise the presumption of negligence sufficient to impose on 
the company the burden to prove due care on its part. In such cases 
the burden is on the plaintiff to prove that he was a passenger, was 
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injured, the extent of his injuries, the accident from which the in- 
jury resulted, and circumstances of such a character as to impute 
negligence. 

But where the negligence is proved, or where, from the nature of 
the accident, which was the proximate cause of the injury, negligence 
is presumed, the carrier is then required to show that it was in no 
wise at fault, or that the plaintiff was guilty of some negligent act 
which contributed to the injury complained of. In such a casi it is 
error to instruct the jury, in substance, that it is only necessary for 
plaintiff to prove that he was a passenger and was injured, and that 
the burden of proof is then upon the defendant to show by a pre- 
ponderance of the evidence that it was not guilty of the negligent 
act complained of. 



CASE WHERE ONE COMPANY SHOULD NOT BE EN- 
JOINED FROM INTERFERING BY PHYSICAL FORCE 
TO PREVENT THE RUNNING UPON ITS TRACKS OF 
ALLEGED IMPROPER CARS BY ANOTHER COMPANY. 

Schenectady Railway Co. vs. United Traction Co. (N. Y. Sup.), 91 

N. Y. Supp., 651. Jan. 4, 1905. 

This was an action to enjoin the defendant from preventing the 
operation of the plaintiff's cars over its tracks in certain streets. 
The contract between the companies provided that, "until another 
type of car may be agreed upon between the parties hereto the rail- 
way company may operate cars forty-eight feet over all, with four 
motor equipments, air brake and track brake equipments, etc., said 
cars to weigh not to exceed twenty-five tons when loaded." The de- 
fendant did not seek to enforce a forfeiture of the contract or to 
prevent or interfere with the running of cars so long as the latter 
were within the express terms of the contract, and there was no 
question raised as to whether it unreasonably refused to assent to 
the use of larger cars. Under these circumstances, the third appel- 
late division of the supreme court of New York holds that the plain- 
tiff could not, upon its complaint, obtain the injunctive relief de- 
manded. It says that the plaintiff's rights under the contract were 
private rights. The public had no such right or interest in a par- 
ticular car as to affect the determination of the court in the con- 
sideration of the rights of the parties as between themselves, or that 
required it to sustain an injunction pending the determination of 
the action. Assuming, for the purpose of this decision, that the 
defendant could waive the provisions of the contract, or become 
estopped from asserting the same, the plaintiff could not, without 
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alleging in its complaint that the larger type of car had been agreed 
upon by the parties, or that the plaintiff had waived the terms and 
limitations of said contract, or become estopped from asserting the 
same, present to the court the facts upon which it claimed such 
modification of the agreement, waiver, or estoppel. 



EFFECT OF RULE RESTRICTING SPEED FOR PASSING 
ENGINE HOUSES. 

McKernan vs. Detroit Citizens' Street Railway Co. (Mich.), loi 

N. W. Rep. 812. Dec. 22, 1904. 

A rule of the company provided that motormen, when passing 
by engine houses, must not go faster than four miles an hour. The 
trial judge construed this rule as imposing no obligation upon a 
motormai^ to approach an engine house at a reduced rate of speed, 
being of the opinion that the four-mile limit was fixed for the 
period of time when the car was actually passing the 42 feet in front 
of the engine house. But the supreme court of Michigan thinks 
such a construction rendered the rule wholly ineffectual to accom- 
plish any good. It says that the real purpose of this rule was evi- 
dently to challenge the attention of the company's employes to the 
necessity of approaching the engine house with the car under control, 
and fixing a speed of four miles an hour as a safe limit. The exist- 
ence of this rule did not add to the company's obligations to the 
public. If, however, knowledge of this rule was possessed by the 
plaintiff, a fireman who was injured, this might have a distinct bear- 
ing upon the question of his contributory negligence. 



EXTENT TO WHICH A PASSENGER MAY RESIST 
WRONGFUL EJECTION FROM CAR. 

Breen vs. St. Louis Transit Co. (Mo. App.), 83 S. W. Rep. 998. 

Nov. 29, 1904. 

The Illinois cases, and some from other states, holding that a pas- 
senger should retire from the car when ordered to do so by the 
conductor, notwithstanding the fact that he is rightfully on the car 
and has a right to remain until his destination is reached, the St. 
Louis court of appeals says seems to it to require an unreasonable 
submission to wrong, and are not in consonance with the universal 
rule of law applicable to every condition in life, to wit, that every 
one has the right to defend his person, his property, and his legal 
rights, within reasonable bounds, when an unlawful attempt is made 
to deprive him of any one of them. But to maintain his right to 
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remain upon a street car or railroad train after he has paid or 
tendered his fare, a passenger has no right to fight the conductor to 
prevent being ejected, for the reason that a fight would disturb the 
innocent passengers aboard the car; but he does have the right to 
so far resist ejection as to make it manifest that he is being put off 
by compulsion and against his will, and this is all that is meant by 
the expression, "He may manfully assert his rights, and make all 
lawful efforts to maintain them;" not that he may fight the con- 
ductor, or in any other manner disturb the peace of other passengers. 
To offer violence which would lead to a disturbance of the peace, to 
prevent his ejection from the car, would be to resort to unlawful 
means in the defense of his right to stay on the car. 



ASSAULT BY CONDUCTOR AFTER PASSENGER HAS 
VOLUNTARILY LEFT CAR. 

Reilly vs. New York City Railway Co. (N. Y. Sup.), 91 N. Y. Supp., 

319. Dec. 23, 1904. 

A passenger whose destination was Fifty-Second street claimed to 
have given the conductor a $1 bill requesting him to take out the 
fare for herself and daughter, but, failing to get back her change, 
she got off at Fiftieth street, where the conductor went into a small 
office. There she complained to the starter, who, after the con- 
ductor had resumed his trip without satisfying her demand, told her 
to wait until he returned. Then she received her change, and, when 
she turned to go, was apparently struck by the conductor. Assuming 
her testimony to be true, the appellate term of the supreme court 
of New York holds that the facts showed an unjustifiable assault 
for which the company could not be held liable. It says that it has 
been held that no matter what the motive is which incites the servant 
of the carrier to- commit an unlawful or improper act toward the 
passenger, the carrier is liable for the act and its legitimate and 
natural consequences. The relation of carrier and passenger must, 
however, continue to exist. There is a plain distinction between a 
railroad company running a train of cars, from which a passenger 
alights at some point on his journey, and enters a room for the pur- 
pose of obtaining refreshments or to await the further continuance 
of the train, and- is there assaulted and injured by an employe of the 
company, and a street car company, running only one car at a time, 
and whose passengers must continue thereon until the point of their 
destination is reached, and who, therefore, unless by transfer asked 
for and given, relinquish the right of further transportation as 
soon as they leave the car. That a passenger on a street car, who 
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voluntarily leaves it at any point before he arrives at his first in- 
tended destination, does so without any existing right to be taken 
up and carried forward unless he again pays a fare, and again re- 
sumes the relation of passenger and carrier, except one who is en- 
titled to or receives a transfer, is a fact of common knowledge, and 
one of which the court may take judicial notice. It was clear that 
the plaintiff could not still be regarded as a passenger. 



INSTRUCTION AS TO CARE REQUIRED IN CROWDED 
STREETS THAT ENCROACHED TOO MUCH UPON 
PROVINCE OF JURY. 
Indianapolis Street Railway Co. vs. Taylor (Ind.), 72 N. E. Rep., 

104s. Jan. 3, 1905. 

The trial court instructed the jury in this case that "greater care 
is required in populous cities and crowded streets than in sparsely 
settled districts and streetf or highways upon which there are few 
travelers." The supreme court of Indiana holds that this was error 
under the practice of that state. It says that while, as a matter 
demonstrated by common experience, it may be true that greater care 
in the operation of street cars is necessary to avoid accidents in 
populous cities or crowded streets or highways than is necessary in 
"sparsely settled districts or on streets or highways where there are 
few travelers," nevertheless such a question, so far as involved in 
the case at bar, was a matter of fact to be decided by the jury, and 
not a matter of law to be announced by the court from the bench. 
Of course, it says, it was within the province of the court to have 
directed the minds of the jurors to any particular evidence in the 
case applicable to the question of ordinary care to be considered by 
them along with all of the other evidence upon the same point in 
determining whether the company, at the time of the accident, was 
exercising such care in the operation of its car; but it was not the 
right of the court to advise the jurors, as it in effect did, what 
weight or value they should attach to any such evidence. 



LIABILITY FOR OBSTRUCTION OF STREET WITH 
VIADUCT. 

Camden Interstate Railway Co. vs. Smiley (Ky.), 84 S. W. Rep., 
523. Jan. 20, 1905. "Not to be officially reported." 
In this case a viaduct some 10 or 12 feet high was built along the 
central part of a street, leaving only the space of 21 feet between 
the line of certain abutting property and the base upon which the 
viaduct rested, and, after deducting the sidewalk of 10 feet, only 
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about II feet for teams to drive on. The purpose of the viaduct 
was to raise the company's track so as to get up to a bridge over a 
river. It rested on trestlework. Bents were placed i8 feet apart, 
the bents resting on concrete pedestals 2 feet square. The owner 
of the abutting property referred to first sought to enjoin the erection 
of the structure without the payment first of a just compensation 
therefor, on the ground that the ingress and egress to and from 
her property would be materially affected. After the injunction 
which had been granted by the clerk had been dissolved, she amended 
her petition, charging that the viaduct was a permanent obstruction in 
the street, unreasonably destroying ingress to and egress from her 
property, and damaging it in a certain sum, for which she prayed 
judgment. The court of appeals of Kentucky holds that she was 
manifestly entitled to damages if the statements of her petition were 
true, and, although she was not entitled to enjoin the construction 
of the viaduct, the court, in furtherance of justice, should not have 
left her remediless, and refused to allow her to amend her petition 
and ask the relief to which the facts she stated entitled her. While 
the proof was conflicting, there was sufficient evidence of the ob- 
struction of the ingress to and egress from the property to justify 
the submission of the case to the jury. 



INJURY TO CONDUCTOR TEMPORARILY LAID OFF BE- 
CAUSE OF ILLNESS AND RIDING FREE— COMPANY 
NOT LIABLE FOR ACTS OF CONDUCTORS ON AC- 
COUNT OF THEIR SUPERINTENDENCE. 

McLaughlin vs. Interurban Street Railway Co. (N. Y. Sup.), 91 

N. Y. Supp., 883. Jan. 27, 1905. 

A conductor who has been laid off a few days because of illness, 
but who had just received a physician's certificate stating that he 
would be able to resume his duties on the following day, was 
seriously injured while riding on the front platform of a horse car 
by being thrown off from the driver suddenly loosening the brake. 
He was riding free because he was wearing the uniform of a con- 
ductor, and was regarded as being in the company's employment, 
and was riding on the front platform because the conductor of the 
car required him to do so. Conceding that he was free from negli- 
gence which contributed to his accident, and that the act of the 
driver in suddenly releasing the brake constituted negligence, the 
second appellate division of the supreme court of New York says 
that it is of the opinion that he could not maintain an action for 
damages, under the employers' liability act, because the negligence 
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was that of a co-employe. It says that he (the plaintiff) must be 
regarded as in the company's service, under the circumstances of 
the case, notwithstanding the fact that he was temporarily relieved 
from active duty by reason of his sickness. That an employe of a 
common carrier, riding free because of his uniform, cannot recover 
for injuries sustained by reason of the negligence of a fellow servant, 
is well settled in New York state. 

The provision of the employers' liability act extends the liability of 
the employer to a case in which the injury results from the negli- 
gence of a co-employe only where the negligent person is "in the 
service of the employer entrusted with and exercising superintend- 
ence whose sole or principal duty is that of superintendence, or in 
the absence of such superintendent, of any person acting as superin- 
tendent with the authority or consent of such employer." It is true 
that, in a general sense, the duties both of a car conductor and "a 
car driver require the exercise of superintending to the extent that 
intelligent watchfulness is essential to the careful performance of 
their work; but the superintendence referred to in the statute is 
something more than this, and is intended to relate to that class of 
servants who are generally known as "superintendents," and whose 
sole or principal duty is to oversee the work of others. 



INJURY FROM THIRD RAIL TO ONE ENTERING RIGHT- 
FULLY UPON PREMISES— RISKS ASSUMED— WARN- 
ING REQUIRED. 

Anderson vs. Seattle-Tacoma Interurban Railway Co. (Wash), 78 

Pac. Rep., 1013. Dec. 28, 1904. 

The evidence in this case showed that the plaintiflf had bought a 
round-trip ticket for passage from Seattle to Tacoma and return. 
He had made the trip from Seattle to Tacoma in the afternoon, and, 
after spending some time in Tacoma, at about six o'clock in the 
evening, he attempted to get upon a car for the. return trip to 
Seattle. He approached it from the left side, and just as it was 
starting he stepped upon the front step. The front door upon that 
side was closed, and he said he thought they were going to open it 
and let him in, but they did not do so. Upon reaching the first 
station out of Tacoma, the motorman opened the door and told him 
he must get off the car. He stepped with one foot onto the station 
platform, and the car immediately started. He then jumped back 
upon the car step, and the car was again stopped, when he was 
forced to get off. When he was told he must get off, he said : "I 
have got a ticket to go to Seattle. Give me time to get around on 
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the other side and get on the car." But no time was given, and 
the car immediately moved away. Being thus left, and believing 
that his business required his return home that night, he imme- 
diately started back toward Tacoma for the purpose of trying to get 
a boat for Seattle. By this time darkness had come on, and, after 
he had proceeded about a mile to a point where the roadbed was 
upon a quite steep embankment elevated some. five or six feet, seeing 
a bridge a short distance ahead, he tried to get off the roadbed and 
down the embankment, and in his efforts to descend he reached his 
hand and took hold of one of the rails and received a terrible shock. 
This accident occurred on the first Sunday after the road was 
opened for travel, and he testified that he did not know of the exist- 
ence of the electrically charged rail, though there was a notice posted 
at the station calling attenion to this dangerous rail. 

The supreme court of Washington states that it could not be said 
that the plaintiff's presence upon the company's premises was ini- 
tiated by trespass. He had by contract and for a consideration first 
entered upon the premises, and had been carried as a passenger 
from Seattle to Tacoma. The same contract called for his transporta- 
tion from Tacoma to Seattle, and he therefore not only had a right 
to 'be upon the premises, but was there by the invitation and consent 
of the company. The conduct of its agents and employes in forcing 
him to leave the car was unexplainable in the light of the evidence 
in the record. Certainly the demand for speed in modern travel does 
not call for such zeal on the part of the employes of a railway com- 
pany that time shall not be given a passenger to get aboard when he 
has already paid his money in the usual manner for his transporta- 
tion. 

Being thus left upon the premises, under all these circumstances, 
did he have no rights greater than those of an ordinary trespasser 
when he moved along the track? It was true he was not invited 
upon the premises as a pedestrian, but he was invited to come for 
business purposes, and the court believes, under all the conditions, 
that he did not become a trespasser in the really tortious sense of 
that term, even though some elements of technical trespass may 
have been present. He was in any event entitled to the reasonable 
protection from injury which one human being owes to another 
when placed in like situation. The company's agents must have 
known that from common experience the thing he was most apt to 
do was to take the track back to Tacoma. They should therefore 
have seen that he was advised of the danger of such a course be- 
cause of the unusual and imperceivable danger to an uninformed 
traveler. Doubtless he was required to take the risk of all ordinary 
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dangers attending a pedestrian upon a railway track, such as contact 
with moving trains, falling through bridges, and other usual dangers- 
But since he came upon the company's premises rightfully, and did 
not come ,as a willful trespasser, the court thinks he was not re- 
quired to take the risk of such an unusual and hidden danger as 
this third rail, the character of which was unknown to him, and the 
powerful, death-dealing force of which was entirely concealed. 

If modern transportation methods involve the use of such con- 
cealed, unprotected, dangerous, and deadly devices in places where 
persons of common experience may be expected to come in contact 
with them, the court believes those who use them should not escape 
liability unless they exercise such a degree of care to warn and pro- 
tect those who are injured as the circumstances and surroundings 
reasonably require. Whether such care is exercised in a given case 
becomes a question of fact for the jury. In a case of this kind the 
conditions are out of the ordinary, and call for care commensurate 
therewith. To the uninformed the danger in this rail was as com- 
pletely hidden as is the danger in the case of a spring gun. While 
the absence of criminal intent might remove this case from the do- 
main of crime, yet resultant damage from neglect to sufficiently 
guard and warn against what was in itself an entirely concealed 
death trap was in effect the same as that visited by the spring gun, 
and was certainly ground for recovery of damages. Whether such 
neglect existed in this case was for the jury to say, and the same 
was also true as to whether the plaintiff was guilty of contributory 
negligence. 

Again, the court says that, for reasons already stated, it thinks, 
that as the plaintiff was not a trespasser in the beginning, he did 
not become a real trespasser at all, but was on the company's prem- 
ises by inducement for business purposes, and, being left as he was 
under the peculiar circumstances, he was not required to measure 
with exactness any given number of square feet of its right of way 
which he might occupy, and at the same time feel secure from 
hidden and unusual dangers, unless he had been warned of the 
danger. 



JURISDICTION OF FEDERAL COURTS OVER CONDEMNA- 
TION PROCEEDINGS. 

Madisonville Traction Co. vs. Saint Bernard Mining Co. (U. S.), 

25 S. C. Rep., 251. Jan. 16, 1905. 

The traction company, a Kentucky corporation, having by its 
charter authority to construct an electric railroad, filed its applica- 
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tion in the county court of Hopkins county, Ky., to condemn for 
its use certain lands belonging to the mining company, a Delaware 
corporation engaged in mining coal. The application was made 
under the Kentucky statutes relating to the condemnation of lands. 
Process having issued, the mining company, before any action was 
taken upon the report, filed its petition and bond for the removal 
of the case into the circuit court of the United States, alleging, 
among other things, that the value of the matter in dispute, ex- 
clusive of interest and costs, exceeded $2,000. The petition for re- 
moval distinctly alleged, as the ground of removal, that the two 
companies were corporations of different states. Subsequently the 
present original suit in equity was instituted in the federal court by 
the mining company against the traction company. The relief asked 
was that the traction company be restrained and enjoined from 
further prosecuting the case in the county court, or taking any fur- 
ther steps therein. 

The supreme court of the United States says the fundamental 
question here was whether the case, brought in the county court, 
was a removable one. If it was, then the decree of the circuit court, 
restraining the traction company from taking further steps in the 
local court after the removal of the case to the federal court, was 
right ; but if the case was not a removable one, then the decree was 
erroneous. The rule is now settled that, under the judiciary act of 
1887, 1888, a suit cannot be removed from a state court unless it 
could have been brought originally in the circuit court of the United 
States. Why could not the proceeding instituted in the county court 
have been brought originally in the federal court? The proceeding 
in the county court was a suit or controversy within the meaning 
both of the constitution and of the judiciary act. 

Speaking generally, it is for the state, primarily and exclusively, 
to declare for what local public purposes private property within its 
limits may be taken upon compensation to the owner, as well as to 
prescribe a mode in which it may be condemned and taken. But the 
state may not prescribe any mode of taking private property for a 
public purpose, and of ascertaining the compensation to be made 
therefor, which would exclude from the jurisdiction of the circuit 
court of the United States a condemnation proceeding which, in its 
essential features, is a suit involving a controversy between citizens 
of different states. 

Now, it is true that the circuit court could not have the property 
in question condemned for local public purposes if the state had not 
previously, by statute, authorized its condemnation. After the re- 
moval of a case of condemnation from a state court, the federal 
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court would proceed under the sanction of state legislation. It would 
enforce the state law, unless that law authorized the appropriation 
of private property for purposes that were not really of a public 
nature. So far as authority to take the property for local public 
purposes was concerned, the circuit court could not enforce any 
other than the state law. It would respect the sovereign power of 
the state to define the legitimate public purposes for which private 
property may be taken, upon compensation to the owner being made 
or secured. But, at the same time, it could enforce, as of course it 
must, the authority of the supreme law of the land, which expressly 
extends the judicial power of the United States to all suits involving 
controversies between citizens of different states, and which also, 
by statute, give the circuit courts of the United States, without 
qualification, jurisdiction of such controversies. A state cannot, by 
any statutory provisions, withdraw from the cognizance of the 
federal courts a suit or judicial proceeding in which there is such 
a controversy. Otherwise the purpose of the constitution in extend- 
ing the judicial power of the United States to controversies between 
citizens of different states would thereby be defeated. If the judi- 
ciary act of congress admitted of the case in the county court being 
brought within the original cognizance of the circuit court, that was 
an end of the matter, although it be a case of the appropriation of 
private property to public uses under the authority of the state. 
Under any other view a state, by its own tribunals, could deprive 
citizens of other states of their property by condemnation, without 
giving them an opportunity to protect themselves, in a national 
court, against local prejudice and influence. 

In the present case the commissioners reported the damages to be 
only $100; whereas, the owner alleged that the amount awarded was 
grossly inadequate, practically confiscatory. That question, as well 
as the question whether the statute authorized the traction company 
to take the property, the Delaware corporation was constitutionally 
entitled, as between it and the Kentucky corporation, by reasons of 
the diverse citizenship of the parties, to have determined upon their 
merits in a court of the United States, in which, presumably, it 
would be protected against local prejudice or influence. The circuit 
court, recognizing the right of the traction company to appropriate 
the land in question, if necessary for its purposes, could do all that 
was required by the Kentucky statute, and meet fully the ends of 
justice. Besides, a court always looks to substance, and not to mere 
forms. Mere forms are not of vital consequence in cases of con- 
demnation. 

In short, the supreme court holds that, as the proceeding in the 
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county court was a suit involving a controversy between corporate 
citizens of different states, it was one of which the circuit court of 
the United States could have taken original cognizance, under the 
judiciary act, and it was, therefore, a removable case. And being 
a removable case, it was to be regarded as having been removed 
upon the filing of the petition and accompanying bond for removal; 
in which event, it was competent for the circuit court, having thus 
acquired jurisdiction of the subject-matter, and of the parties, to 
enjoin the traction company from proceeding further In the state 
court. 



CARE REQUIRED OF STREET RAILWAY COMPANY- 
DUTY AS TO FURNISHING APPLIANCES AND KEEP- 
ING THEM IN REPAIR— SLIGHTEST NEGLIGENCE 
GROSS NEGLIGENCE— FREQUENT BREAKING OF 
TROLLEY WIRE— PASSENGER LEAPING FROM CAR. 

Mannon vs. Camden Interstate Railway Co. (W. Va.), 49 S. E. Rep. 

450. Dec. 20, 1904. 

A street railway company, the supreme court of appeals of West 
Virginia holds, is in duty bound to the public, from which it enjoys 
its franchise and fares, to exercise the utmost diligence possible trf 
secure the safe transportation of its passengers, of all ages, char- 
acter, disposition, and information. To this end it must furnish 
appliances of the most approved construction, and keep them in per- 
fect repair, so far as human skill and foresight can provide. It must 
at all times exercise the highest degree of vigilance in superintending 
the appliances used by it, so that they may be kept in the best pos- 
sible condition, for it is using the most dangerous of all propelling 
agents, and to neglect its duties in this respect is to trifle with 
human life, and render its negligence criminal in its nature. The 
slightest negligence on the part of the railway company is gross 
negligence. 

The frequent breaking of a trolley wire at or near a given point 
is evidence to justify a jury in finding such a company negligent in 
discharging the duties it ow^ to the public and its passengers. 
The evidence in the present case from which a jury would have the 
right to find negligence was the smallness of the wire, its use, wear 
and tear, and exposure to the elements for 10 years, its frequent 
breaking near the same place, its patchwork condition and the rotten 
character of the line poles, all tending to show want of that degree 
of care that the law requires. The fact that the new patch out of 
old wire broke tended to show that the wire used was for some 
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reason weaker than the old wire which had been breaking previously. 
Whether a passenger acted with ordinary prudence in leaping from 
a car in motion, or from a rash apprehension of danger which did 
not exist, under circumstances of age, time, place, experience, and 
other facts, about which reasonable men might differ as a justifica- 
tion for such conduct, is a question of fact for a jury, and not a 
question of law for the court. It is not necessary that the danger 
actually exists, but that the plaintiii has been placed by the negli- 
gence of the defendant in a position which has to him the appearance 
of imminent danger threatened, and forces him to momentarily act 
for the preservation of his safety and life. , 



RUNNING DOWN VEHICLE FROM BEHIND. 

Richmond Passenger & Power Co. vs. Allen. (Va.), 49 S. E. Rep., 

656. Feb. 2, igos. 

A street car company operating its railway upon a public street, 
the supreme court of appeals of Virginia holds, cannot run down 
a vehicle from behind, under any ordinary circumstances, without 
negligence or willful wrong. It further holds that it is not negli- 
gence to drive a vehicle, with curtains down on sides and rear, 
upon the tracks of a street railway in a public street. It says that 
the duty the party injured in this case owed the car coming up 
behind her was to get off the track when s'he knew of its approach. 
She did not know of it. If the gong was sounded, or any other 
warning given, neither she nor her companion heard it. They were 
not bound to keep an impossible watch to the rear to avoid an 
injury which, under any ordinary circumstances, could only result 
from culpable negligence or willful wrong on the part of the com- 
pany. 



TIMELY NOTICE REQUIRED OF DISCONTINUANCE OF 
TRANSFERS OVER ONE OF TWO ALTERNATIVE 
ROUTES. 

Freeman vs. New York City Railway Co. (N. Y. Sup.), 92 N. Y. 
Supp. 47. Feb. 16, 1905. 
The proof showed that the plaintiff could have traveled to his 
point of destination by pursuing another route, over which, as he 
knew, the defendant issued transfers. It also showed that he had 
frequently traveled over the route he selected, and had always 
theretofore been given a transfer. There was no evidence that any 
notice of the discontinuance of the issue of such transfers was given 
to him when he boarded the car, or until it had traveled some blocks. 
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At that time no alternative continuous route was available. In 
affirming a judgment in favor of the plaintiff the appellate term of 
the supreme court of New York holds that, even if it be conceded 
that where there are two alternative routes between the same points 
the defendant has the right to grant transfers over only one and 
refuse it over the other, timely notice should in some manner be 
given to the passenger while it is still open to him to use either 
route. 



DUTY OF PERSON PASSING BEHIND CAR AND STEP- 
PING ONTO OTHER TRACK. 

Repd vs. Metropolitan Street Railway Co. (N. Y.), 73 N. E. Rep. 41. 
Jan. 24, 1905. 
A person passing behind the rear of a car, and stepping onto the 
track where a car may be approaching from the opposite direction, 
the court of appeals of New York holds, is bound to satisfy himself 
that the way is clear. 



INJURY TO PERSON ATTEMPTING TO BOARD MOVING 

CAR. 

Boulfrois vs. United Traction Co. (Pa.), 59 Atl. Rep. 1007. Dec, 31, 
1904. 
As to one who gets on or off a moving car, and is injured by so 
doing, the supreme court of Pennsylvania says, the standard does 
not shift; he is negligent per se. But if he escaped injury by that 
act of his own, yet subsequently, no matter how short the time, 
from his own first act, by the distinct act of negligence on the 
part of the conductor, he was injured, he can recover damages. 



STEPPING ON FARTHER TRACK WITHOUT LOOKING 
FOR CAR CONTRIBUTORY NEGLIGENCE. 

Giardina vs. St. Louis & Meramec River Railway Co. (Mo.), 84 
S. W. Rep., 928. Dec. 22, 1904. 
The plaintiff ran across the company's north track to where an 
eastbound car had stopped on the south track, and handed his 
brother, who had just got on the car, a key. Then he turned to go 
back on the way he came, stepped on or near the north track, and 
was struck by a west-bound car on that track, which dragged him 
100 feet, and then ran 100 feet farther before it stopped. There 
was no gong sounded or other signal of this car's approach. The 
supreme court of Missouri, division No. i, holds that the trial court 
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did right to direct a verdict for the defendant on the plaintiff's evi- 
dence, as his act in stepping on or near the north track without 
looking for the west-bound car was negligence which contributed 
to cause the accident. 



QUESTION OF NEGLIGENCE IN STEPPING FROM MOV- 
ING CAR DEPENDENT UPON ITS SPEED. 

Cody vs. Duluth Street Railway Co. (Minn.), 102 N. W. Rep. 397. 
Dec. 30, 1904. 
In an action against a street railway company for injuries to a 
passenger, the supreme court of Minnesota holds that a request to 
charge that, if the plaintiff jumped or stepped off the car while in 
motion, she could not recover, was properly refused, because it was 
indefinite as to the speed of the car on which the question of negli- 
gence in stepping therefrom would depend. 



NOTICE DUE PASSENGER WHERE TRANSFERS ARE 
GIVEN ONLY ON CERTAIN ROUTE. 

Holmes vs. Interurban Street Railway Co. (N. Y. Sup.), 92 N. Y. 
Supp. 57. Feb. 16, 1905. 
The appellate term of the supreme court of New York maintains 
that, even if it assumes — but without deciding — that the defendant 
may lawfully select one of two or more alternative routes upon 
which it will give transfers, it certainly is bound to take some steps 
to notify a passenger before he begins his journey and perhaps has 
reached a point where the alternative route will be no longer avail- 
able. 



REFUSAL TO ACCEPT TRANSFER EQUIVALENT TO RE- 
FUSAL TO GIVE ONE— TRANSFERS AS EVIDENCE OF 
COMPANY OPERATITSTG LINE. 

Harris vs. Interurban Street Railway Co. (N. Y. Sup.), 92 N. Y. 
Supp. 42. Jan. 30, 1903. 
There being no testimony showing that the plaintiff failed to take 
the proper car when required to make a transfer, nor any reason 
advanced for the refusal of the second conductor to honor the 
transfers given by the first conductor, the appellate term of the 
supreme court of New York holds that under such circumstances 
it might well be held that a refusal to accept a transfer was equiva- 
lent to a refusal to give one, and thereby rendered the company 
liable to the statutory penalty provided for failure to give transfers. 
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But it was shown that there were at least two lines of cars running 
over the same tracks at the place of transfer in this case, and the 
court holds that while the transfers given to the plaintiff, and ad- 
mitted in evidence, might be taken as showing that the defendant 
controlled and operated one of the lines, in the absence of other 
evidence the court could not determine whether or not the car 
boarded by the plaintiff ran over a line controlled and operated by 
the defendant, and that such was the fact it could not assume. 



NOT ENTITLED TO QUESTION USE AND OCCUPATION 

OF RIGHT OF WAY. 
Robertson Mortgage Co. vs. Seattle, Renton & Southern Railway 
Co. (Wash.), 79 Pac. Rep. 6l0. Feb. 21, 1905. 
This was an action in equity instituted for the purpose of requir- 
ing the railway company to condemn and pay for a strip of land 
occupied and used by it as a right of way, or to vacate the same in 
the event of its failure to condemn. It appeared that in 1896 a 
party who then owned all the capital stock of the plaintiff and con- 
trolled the plaintiff corporation delivered to the manager of the 
railway company the following written instrument : "Dear Sir : 
In consideration of the benefits to accrue to me by the building of 
an electric railway from Seattle to Renton, I agree to give you the 
gse of a right of way for said railway over all the lands owned or 
controlled by me in what is known as Bryn Mawr Park, * * * 
the location of the same through said Bryn Mawr Park to be sub- 
ject to my approval and acceptance," etc. After the execution and 
delivery of this instrument the railway company accepted the same, 
and relying upon its terms, proceeded to procure additional right 
of way for its line, incurred a large amount of additional expense 
and outlay, entered upon lands of the plaintiff, and constructed and 
operated its line thereon with the plaintiff's consent. The supreme 
court of Washington thinks that the railway company's contention 
that the plaintiff was and should be estopped from interfering with 
its possession and use of said right of way should be sustained. 
It says that there was some conflict of evidence as to whether the 
l)laintiff actually agreed or assented to the exact line of the right 
of way as now occupied by the railway company, but that it is satis- 
fied with the finding of the trial court that such agreement or assent 
had been made. It being true, therefore, that plaintiff had con- 
sented to the right of way now occupied by the railway company, 
and the latter having accepted the plaintiff's written agreement 
above set forth, and having entered into the possession of said 
right of way after the execution of said agreement with the consent 
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and acquiescence of the plaintiflf, and the plaintiff having failed to 
question such use or occupation for a period of more than seven 
years, the- plaintiff surely should be, and was, estopped from ques- 
tioning such use or occupation of said right of vf3.y, or from dis- 
turbing the railway company's possession thereof. 



NOT SUFFICIENT EVIDENCE OF INJURY. 
Heltzen vs. Union Railroad Co. (R. I.), 59 Atl. Rep. 918. Jan. 24, 

190S. 

It has been held, the supreme court of Rhode Island says, that a 
verdict for a plaintiff will be sustained, if supported as to the main 
issue only by the plaintiff's own testimony, providing that is definite, 
consistent and intrinsically reasonable. In this case the plaintiff 
testified that she was riding as a passenger on the defendant's elec- 
tric car in the forenoon of August 9th; that she signaled the con- 
ductor to stop the car at the entrance to a certain store; that the 
car stopped there, and she started to get out; that when she was 
about half out, with her left foot on the running board of the car 
and her right foot nearly to the ground, the car suddenly started up 
in response to a signal from the conductor; that she grasped with 
her right hand a support on the seat in front of her seat, in order 
to prevent being thrown to the ground; that she was jerked vio- 
lently back and forth, and struck her side against the support in 
front; that the strain on her hand was so great, and the pain so 
severe, that she had to let go, and somehow got to the ground upon 
her feet; that her thumb was badly hurt, and her whole right arm 
very painful; and that she sustained severe and permanent injuries 
in consequence of the accident. Although there were a number of 
passengers on the car, including a lady acquaintance of the plaintiff, 
who sat on the seat beside her, and alighted just before her, the 
plaintiff was the only witness to testify concerning the accident. 
She obtained a judgment for damages. 

In granting the defendant's petition for a new trial, the supreme 
court of Rhode Island says that it seems remarkable, if not in- 
credible, that the plaintiff could have been the victim of an accident 
at the time, place and in the manner she described, which inflicted 
such severe and lasting injury upon her, without in some way, 
directly or indirectly, consciously or unconsciously, voluntarily or 
involuntarily, by act or outcry, word or deed, attracting the atten- 
tion of one other person to the fact that she was injured. From 
the testimony it appeared that nobody upon or in the vicinity of the 
car knew that anything of the sort was transpiring, but, on the con- 
trary, the conductor, motorman and such passengers as were called 



STREET RAILWAY LAW. 289 

at witnesses positively denied it. In such circumstances the court 
was unable to say that the verdict was sustained by the evidence. 



RELATIVE RIGHTS AND DUTIES OF STREET CARS AND 

OTHER VEHICLES. 
Greene vs. Louisville Railway Co. (Ky.), 84 S. W. Rep. 1154- 
Feb. 16, 1905. 

It is incumbent on all travelers on the highway, the court of ap- 
peals of Kentucky says, to exercise ordinary care for the safety of 
others using the highway. The operators of street cars are bound 
by this rule no less than other persons on the highway. The only 
difference between a street car and other vehicle is that it cannot 
turn aside as other vehicles, but must stay on the track, and it is 
entitled to the use of the track without obstruction from other 
vehicles ; but it can no more run down another vehicle by negligence 
than any other traveler on the highway may do so, although the 
vehicle may be upon its track. In operating in public streets rapidly 
moving cars propelled by electricity it is incumbent on those having 
charge of them in the crowded highway to exercise care commen- 
surate with the circumstances for the protection of others, and to 
this end they must keep a lookout ahead of the car. 

If the plaintiff was obstructing with his wagon the railway track, 
he might be punished for this under the city ordinance; but he was 
lawfully upon the highway, and had the right to use one part of it 
no less than another, although occupied by the track of the street 
railway. If, while on the street car .tracks, he was struck by the car 
without negligence on the part of those in charge of the car, when 
his presence on the track could not be discovered by them in the 
exercise of ordinary care in time to avert the injury, he could not 
recover. But he was not a trespasser on the track, and he had the 
right to anticipate that a proper lookout would be kept by those 
in charge of the cars, and that ordinary care would be exercised by 
them as in the case of other vehicles to avoid running into him. 

Again, the court says, that in lieu of certain other instructions the 
jury should have been told that the plaintiff was lawfully upon the 
street, and had the right to use any part of it; that the defendant 
was entitled to the use of its tracks for the free passage of its cars ; 
that it was the duty of those in charge of the defendant's car to keep 
a lookout for persons and vehicles upon the track and to exercise 
ordinary care to discover and avoid injuring them; and that it was 
the duty of the plaintiff in using the street to exercise ordinary 
care for his own safety and the safety of others. As the words 
"reasonable diligence" and "reasonable care" were used in an in- 
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struction with regard to the care required of the defendant, the 
jury should have been told that reasonable diligence or reasonable 
care was ordinary care. 



WHEN COURT MAY DECLARE AS TO CONTRIBUTORY 
NEGLIGENCE AS MATTER OF LAW IN CROSSING 
ACCIDENTS— RIGHTS IN USE OF PUBLIC HIGH- 
WAY—APPLICATION OF PRINCIPLES TO ACCIDENT 
CASES— CONSIDERATION TO BE GIVEN POSITION 
AND SPEED OF CAR— DUTY OF DRIVER OF VEHICLE 
AS TO WATCHING FOR CARS— SPEED AS AFFECTED 
BY LOCALITY— MEASURE OF CARE REQUIRED AT 
ALL TIMES. 
Indianapolis Street Railway Co. vs. O'Donnell (Ind. App.), 73 
N. E. Rep. 163. Jan. 27, 1905. 
When the established facts of a given case show, without room 
for diverse inference, that the plaintiff did not have reasonable 
ground for believing that he could cross without danger, then his 
contributory negligence, the appellate court of Indiana says, may be 
declared by the court. If one deliberately or indifferently cast him- 
self under the wheels of a street car, or those of any other vehicle, 
the lack of room for the inference of ordinary care upon his part, 
enables the court to adjudge contributory negligence as a matter of 
law. The facts may also be of such a character that the coiirt may 
adjudge absence of contributory negligence as matter of law. They 
are rarely called upon to do so. But if, when the plaintiff started 
to cross the track, he had seen a street car half a mile away, which, 
contrary to any reasonable expectation, was brought in collision with 
him before he could clear the track, in the absence of further notice 
of the impending danger than the mere presence of the car at the 
distance named could give, it might be decleared as a matter of 
law that he was not contributorily negligent. 

In the actual use of a public highway every person has an equal 
right to use it for his own best advantage, to suit his own con- 
venience or pleasure, but at all times with a just regard to the like 
rights of every other person. If the facts exhibited come short of 
what is required to enable the court to declare contributory negli- 
gence, it is the misfortune of the defendant, the defense being an 
affirmative one by statute. If the existence of certain facts is incon- 
sistent with such declaration, their absence must appear from the 
evidence in order that it may be made. 

There is constant difficulty in the application of the foregoing 
well-established doctrine, due to the variety of facts connected with 
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the different occurrences which come before the courts for examina- 
tion. The main features of many accidents have a general likeness 
to each other in that injuries are suffered through collision, but the 
details which give character to the conduct of the parties are not 
twice alike. Unanimity of decisfon is therefore attained when the 
same principles are applied in every case. Unanimity of result in 
upholding or overthrowing judgments rendered against street car 
companies for damages on account of such collisions is neither pos- 
sible nor desirable. Each case must be determined upon its own 
facts. The language of different opinions cannot be disassociated 
from the facts before and considered by the court. 

When the plaintiff in this case started to drive across the tracks, 
the car which subsequently collided with his wagon was some dis- 
tance away. What that distance was was one relevant fact. It might 
be of predominating importance, and it might be of very minor con- 
sequence. If the car had been stationary, its mere presence on the 
track would not be a menace. If its movement was such as to indi- 
cate an intention to stop or so moderate as to suggest no likelihood 
of a collision, he could not, in proceeding upon his way, be held 
blamable because of its mere presence. So that the rate of speed 
at which a car moves, the measure of control apparently exercised 
over it, as well as that actually maintained, must always be taken into 
account in connection with the fact of its presence, and it is neces- 
sarily true that no court can set up a standard of distance and say 
that one who attempts to cross a street car track when a car is 
within that distance is guilty of negligence. Much less can it be 
said that one who attempts to cross in front of an approaching street 
car irrespective of distance is guilty of negligence. 

Where there is nothing to prevent a traveler from seeing an ap- 
proaching car, it must be presumed that he did see it, or that he did 
not look. Whether his action in view of what he saw was negligent, 
and whether he was negligent in not looking, must depend upon all 
the attendant relevant circumstances, part of which are found in the 
necessity of his position. The driver of a vehicle has other duties 
than watching for street cars. He must keep a lookout to avoid 
being struck by other vehicles of other qualities and kind, and must, 
before all, be vigilant to himself avoid colliding with and inflicting 
injuries upon others. When the evidence shows that he was in no 
wise constrained, knowledge of what he might have seen will be 
attributed to him, and knowledge or lack of knowledge as to the 
distance of the car, its condition as to being in motion or stationary, 
and if in motion, its rate of speed, the apparent purpose of the 
motorman to check or increase speed, and many other facts, are 
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necessarily relevant and of differing importance. In determining 
the quality of the action taken by an individual in a certain junc- 
ture, his environment must be considered, and it is to be observed 
that the traveler is not required to anticipate negligence on the part 
of those in charge of an approaching car, but, on the contrary, has 
the right to presume that reasonable care will be exercised by them. 

Ordinarily, contributory negligence, when its existence depends 
upon so many elements and circumstances the weight of which de- 
pends upon their relation to each other, will be for the jury, whose 
judgment as to what a reasonable man should do in view of the 
circumstances, which cannot be classified, it is the constant effort 
of the law to obtain. When the conditions existing are such as 
cannot consist with injury while the injured part is exercising ordi- 
nary care, the courts will not indulge the idle formality of sub- 
mitting such issues to a jury, but will dispose of the issue in accord- 
ance with the rule heretofore stated. 

The statement in an instruction that "a car may be run at a 
higher rate of speed in the suburbs, or in sparsely settled parfe of 
the city, than it may be in the thickly settled, populous or crowded 
portion thereof," is the statement of a fact which it is the province 
of the jury to determine, and which may not properly be stated by 
the court as a matter of law. The measure of care required is at 
all times the same — i. e., ordinary and reasonable care. 



CITY WITHOUT AUTHORITY TO ASSESS STREET RAIL- 
WAY FOR BENEFIT FROM ELIMINATING GRADE 
CROSSING. 
Fair Haven & Westville Railroad Co. vs. City of New Haven 
(Conn.), 59 Atl. Rep. 737. Jan. 31, 1905. 

A city charter made the city a highway district, over the streets 
and highways of which the court of common council was given 
"sole and exclusive authority and control." It also empowered the 
common council to order, lay out, construct, repair and alter streets, 
highways, bridges, etc., except as otherwise provided, whenever and 
wherever, in its opinion, the public good should so require. And it 
provided that the court of common council might, upon the execu- 
tion of any order for the paving, macadamizing or other improve- 
ment of any street or highway within the city, or upon the con- 
struction or alteration of any public work, assess upon the persons 
whose property was, in the judgment of said court, especially bene- 
fited thereby, a proportional and reasonable part thereof. 

The principal question in this case was whether the city had the 
power to assess benefits against a street railway company where 
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the work in question was the elimination of a grade crossing, which 
had become a dangerous one. The supreme court of errors of 
Connecticut says that it was a work which the city, under the pro- 
visions of its charter, was not obliged to do. Indeed, it was one 
which, upon its own initiation, it had no power to do. It was a 
work of more than local concern, and for that reason the power 
to order it to be done did not rest with the city, but almost exclu- 
sively with the railroad commissioners. It was a work ordered to 
be done by the state, in the exercise of its police power, through its 
agent, the board of railroad commissioners, to whom it gave almost 
plenary power to order what should be done, and how, and by 
whom, and at whose expense it should be done, and within what 
time it should be completed. It was ordered to be done by the 
state, through its agent, the railroad commissioners, and the work 
was done by the state through its agents, the city and the railroad 
company. The city was compelled to do its part of the work whether 
its officers and agents voted to do so or not, and without regard to 
the question whether the work would be an improvement to the 
street or of the slightest benefit to the city; and if it had finally 
refused to do the work, the state might have done it through some 
other agent, and imposed the cost of so doing it upon the city. 
It was true that the city ultimately performed its part of tliis work 
through the ordinary agencies provided for in its charter; but this 
did not change the essential nature of the work, or make it any the 
less a special, limited burden imposed upon the city for a limited 
time, outside of its charter duties and obligations. The court is of 
the opinion that no such work as the one here in question was 
contemplated or provided for in the charter, and consequently that 
the city had no power under its said charter to assess benefits 
against the street railway company. 

With regard to state statutes, there were in force when the city 
began to perform the order only three which had any direct bearing 
upon the question under consideration. One provided, in substance, 
that where a town, city or borough changed the grade of a highway, 
damages and benefits might be assessed by the municipality to and 
against owners of land adjoining the highway. Clearly, this pro- 
vision, limiting as it did the power to assess benefits to cases where 
the property benefited adjoined the highway, the court says, gave 
the city no power to make the assessment here in question. 

A second statutory provision was : "The proper authorities of 
any city or borough, unless otherwise provided in its charter, may 
assess * * * the benefits accruing to any person by the layout, 
grading or alteration of any highway," etc. But this, the court says. 
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must be read in connection with the third statutory provision above 
referred to, which provided, in effect, that the railroad commis- 
sioners might, in a case like the present, order the street railvvay 
company to pay such reasonable part of the expense of eliminating 
a grade crossing as they might deem proper. This act, the court 
thinks, put the whole matter of benefits to be paid by a street rail- 
way company in a case like the present one into the hands of the 
railroad commissioners; and its provisions were inconsistent with 
the existence of a power in the city to assess benefits against the 
street railway company in a case of this kind. In brief, the court 
thinks that the statutory and charter provisions upon which the city 
relied, when read in the light of the legislation in reference to grade 
crossings and street railways, failed to show that the city had the 
power to make the assessment here in question. 



LIABILITY FOR SHOOTING OF PASSENGER BY CON- 
DUCTOR AFTER ALIGHTING FROM CAR. 
O'Brien vs. St. Louis Transit Co. (Mo.), 84 S. W. Rep. 939. 
Dec. 22, 1904. 

The plaintiff's evidence tended to prove that her husband (Michael 
O'Brien) was a passenger on one of the defendant's street cars, 
and was carried a block beyond his destination, for which he had 
signaled the conductor to stop. Provoked at it, he 5poke angrily 
to the conductor about it, and a quarrel of words between them en- 
sued. During the quarrel he was getting off the platform backwards, 
facing the conductor, who was striking him, or striking at him, with 
the butt end of a pistol. When he stepped down from the platform 
the conductor followed him to the sidewalk, holding to him, and 
beating him with the pistol. Arriving on the sidewalk, the two men 
clinched. O'Brien got behind the conductor, threw his arms around 
him, holding his (the conductor's) arms down by his side, and in 
the struggle the conductor pointed his pistol around and fired, in- 
flicting a fatal wound. 

It is the duty of the carrier, the court says, not only to exercise 
care to carry the passenger safely to his' destination, but also to 
afford him opportunity to alight in safety. While the passenger is 
in the carrier's vehicle he is entitled to protection - from assault, 
even from strangers. If, by the exercise of the degree of care de- 
volving on the carrier, it can be afforded ; and, a fortiori (by a 
stronger reason), the carrier owes it to its passenger not to mal- 
treat him by the hands of its own servants. If it be conceded, 
therefore, that under the law of master and servant the conductor 
was outside of the field of his employment when he followed 
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(if he did so) this man to the sidewalk and assaulted him, still, 
under the law of carrier and passenger, the man was under the 
care and entitled to the protection of the carrier, not only while he 
was in the car, but while he was alighting, and until the act of 
alighting had been entirely accomplished. Whilst it is true a con- 
ductor is not employed to follow passengers out to the sidewalk 
and beat or shoot them, yet they are employed to protect them from 
assault while they are leaving the car and to see that they alight 
in safety. If a stranger on the car had done to this man what the 
evidence for the plaintiff tends to show the conductor did, and if 
the conductor could have prevented the wrong by the exercise of a 
very high degree of care, and failed to do so, the defendant would 
have been liable. With what stronger reason, therefore, is the de- 
fendant liable when the conductor himself is the offender? 

But whilst care on the part of the carrier for the safety and kind 
treatment of the passenger are required, yet so, also, are required 
care on the part of the passenger for his own safety and decent 
behavior. If the passenger assaults the conductor, the latter has a 
right to defend himself, and if in a personal combat between the 
passenger and the conductor, brought on by the passenger's wrong- 
ful assault, the latter is injured, the carrier is not liable. ''If, as the 
defendant's evidence tended to prove, O'Brien Struck the conductor, 
and then seized him and dragged him off the car to the sidewalk, it 
was then an affair between man and man, and the defendant was 
not liable for what happened on the sidewalk. It was a fair case, 
under the evidence, for the jury, if the instructions had been right 

From the principles above laid down the court concludes that 
there was no error in the following instruction : "The court in- 
structs the jury that if they believe from the evidence that plain- 
tiff's husband, just before alighting from said car at Thirteenth and 
Hebert, called the conductor thereof vile names, and struck said 
conductor, and that said conductor, in resenting said insult and 
repelling said assault, then struck plaintiff's husband, and that he 
dragged said conductor from said car, and that a fight then ensued 
on the ground, off of said car, between him and said conductor, in 
which said plaintiff's husband was shot, and that as a result of said 
shooting he died, then said plaintiff is not entitled to recover, and 
your verdict must be for the defendant." This instruction, the court 
says, supposed a case in which the plaintiff's husband was the as- 
sailant, and instead of being interfered with in leaving the car, he 
dragged the conductor to the sidewalk, and the combat there was 
the natural result of his own conduct. 

But the following instruction, the court holds, was erroneous: 
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"The court instructs the jury that if they believe from the evidence 
that plaintiff's husband cursed the conductor on said car, and called 
him vile names, while in the act of alighting from said car, and 
that at that time said conductor had neither struck plaintiff's said 
husband nor cursed him, such conduct on the part of said plaintiff's 
husband was disorderly, and constituted a breach of the peace; and 
if they further believe from said evidence that said conductor, in 
resenting said insult, engaged in a fight with said plaintiff's husband 
on the street off of said car, but not upon said car, in the course of 
which said plaintiff's husband was shot and that he died from said 
injuries, then said plaintiff is not entitled to recover, and your ver- 
dict must be for the defendant." The court says that this instruc- 
tion supposed the case of the passenger's disorderly conduct while 
in the act of alighting in cursing and calling the conductor a vile 
name, thereby causing a breach of the peace, and the conductor, re- 
senting the insult, engaged in a fight with him on the street, off the 
car, in which fight the passenger was shot. The writer of that in- 
struction had in mind the authority of the conductor to preserve the 
peace. A conductor is charged, for the protection of his passengers, 
with the duty of preserving the peace on the car of which he is in 
control. But in this instruction the duty of the conductor to pre- 
serve the peace in the interest of his passengers is merged in his 
own right to resent an insult. The instruction drops out of view, as 
if it were immaterial, the question" of whether the conductor was 
dragged off the car, as defendant's evidence tended to prove, or 
voluntarily followed the plaintiff's husband to the sidewalk, and 
there undertook to preserve the peace. It would be an extraordinary 
case (of which no example now occurs to the court) that would 
justify a conductor, in his capacity as a preserver of the peace, to 
follow the offender to the sidewalk. And even in suppressing violent 
conduct to preserve the peace the question of whether unnecssary 
force was used should be considered, and that question was omitted 
in the instruction. 

Another instruction was to the effect that if O'Brien struck the 
conductor before the latter had made any assault on him, and a 
fight ensued on the street, off the car, during which the conductor 
shot and killed O'Brien, the defendant was not liable. Suppose it 
had all happened on the car; suppose O'Brien struck the conductor, 
and a fight ensued, and in the course of the fight the conductor 
drew his pistol and shot him — could the court say with those facts, 
and nothing more, that the company was not liable? The law does 
not degrade the manhood of a conductor. He is entitled to resent 
an insult or an assault; but an insult or a blow does not, under all 
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circumstances, justify the killing of the assailant. Even if the 
slayer was answering to an indictment in such case, he would have 
to show something more than that he had been insulted or struck, 
in order to be entirely acquitted. But here we are supposing a man 
who, although, it may be, was misbehaving, yet still was in a 
measure under the care and protection of this conductor, who was 
then and there pro hac vice (for this turn) the carrier itself. Can 
it be said that because the man was abusive in his language, and 
struck the conductor, the latter had the right to shoot him down? 
If the company would be liable under those facts if the killing oc- 
curred on the car, then it might or might not, according to circum- 
stances, be liable if the killing occurred off the car. If, after strik- 
ing the conductor, the man seized him and pulled him off the car to 
the sidewalk, and the fight there ensued, the defendant would not 
be liable. But if, after striking the conductor, the man was trying 
to get off the car, and the conductor was holding him and beating 
him, and thus followed him to the sidewalk, and killed him, the 
company would be hable. This instruction was therefore erroneous. 



CARE WHICH MUST BE EXERCISED TOWARDS A PAS- 
SENGER GETTING ON OR OFF A CAR. 
Lehner vs. Metropolitan Street Railway Co. (Mo. App.), 85 S. W. 
Rep. no. Feb. 6, 1905. 
It is a well-established rule, the Kansas City court of appeals says, 
that a carrier must allow a reasonable time for its passengers to get 
off and on its cars before they are started. Street railways, as other 
carriers, are required to exercise towards passengers the utmost 
care and diligence of very cautious persons. And this duty applies 
where a passenger is getting off or on a car. 



A DANGEROUS RATE OF SPEED. 
Chicago City Railway Co. vs. Bennett (111.), 73 N. E. Rep. 343. 
Feb. 21, 1905. 
Whether the rate of speed at which a street car is traveling is so 
high as to be dangerous, the supreme court of Illinois says, de- 
pends very largely upon circumstances. A street car may be pro- 
pelled at a high rate of speed in the daytime, or along a street that 
is brilliantly lighted at night, with perfect safety, while the same 
rate of speed maintained after dark in an unlighted street would be 
extremely dangerous. It appeared here that the rate of speed, on 
a misty, dark night, was such that the motorman could not stop 
the car in time to avoid striking an obstacle on the track, after he 
was near enough to see it, if the obstacle remained stationary. 
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From that proof it may be inferred, the court says, that the com- 
pany was negligently propelling the car at a rate of speed high 
enough to be dangerous, and that proof warranted the court in 
denying a peremptory instruction to find for the company. 



PRESUMPTION OF CONTINUED VIGILANCE ON PART 
OF PEDESTRIAN CROSSING STREET— QUESTIONS 
FOR THE JURY. 
Haughey vs. Pittsburg Railways Co. (Pa.), 59 Alt. Rep. mo. Dec. 
31, 1904. 
It was in evidence in this case that the man fatally injured was 
standing on the sidewalk at a street crossing talking with some 
one, and that, after looking "up and down" the track, he started to 
pass over the crossing. He was next seen lying against the curb 
of the street towards which he was going, thrown there by collis- 
ion with the car. The supreme court of Pennsylvania holds that it 
was his duty, not only to look out for an approaching car before he 
attempted to cross the street, but also to continue this vigilance after 
leaving the sidewalk until he passed over the electric car tracks. 
In the absence of evidence to the contrary, it would be presumed he 
did his duty in this respect. How far the facts stated, if so found, 
and the inferences to be drawn from them, might show the exercise 
of care by the deceased, and that he reasonably believed he coul4 
safely cross the car track before attempting to do so, were clearly 
questions for the jury. 



POWER OF CONSOLIDATED COMPANY TO PROSECUTE 
AN APPEAL IN CONDEMNATION PROCEEDINGS. 

Union Traction Co. of Indiana vs. Basey (Ind.), 73 N. E. Rep. 263. 
Feb. 16, 1905. 

No special denial of the right of a company formed by the con- 
solidation of two other companies to prosecute an appeal in con- 
demnation proceedings begun by one of such other companies hav- 
ing been filed, the supreme court of Indiana holds that the aver- 
ments of the assignment of errors showing the consolidation of the 
two corporations under the laws of that state would be taken as 
true, and in consequence thereof the consolidated company, as a 
matter of law, by such consolidation succeeded to the rights of the 
constituent corporations, and was the proper party to prosecute the 
appeal. 

Furthermore, when a street railroad company appeals from an 
award within the 10 days allowed, and pays the award to the clerk 
of the court for the purpose of entering at once upon the propertj 
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described in the instrument of appropriation, the court holds that 
such payment is not voluntary in a legal sense, and will not estop 
the company from prosecuting its appeal. 



NOT ASSESSABLE FOR WATER SUPPLY PIPE. 

McChesney vs. City of Chicago (111.), ^Z N. E. Rep. 368. Feb. 21, 
1905. 
An objection to the confirmation of a special assessment for lay- 
ing a water supply pipe was that the right of way of a street rail- 
way company should have been assessed. The ordinance granting 
the right of way to the company provided that it should pave and 
keep in good condition and repair all streets in which its tracks 
should be laid 8 feet in width where there was a single track and 16 
feet where there were double tracks, and when any new improve- 
ments to said streets or parts of streets should be ordered by the 
city council the company should, in the manner required of prop- 
erty owners, make such improvements for the width of 8 feet where 
a single track should be laid and 16 feet where double tracks should 
be laid. A proceeding for the purpose of improving a street, the 
supreme court of Illinois says, may include other than surface im- 
provements; but in this case the contract clearly related only to 
surface improvements for the width of 8 feet where there was a 
single track and 16 feet where therp were double tracks. The obli- 
gation assumed did not include a water supply pipe laid under the 
surface; and in this case it was to be laid on one side, and ap- 
parently not within the width limited by the ordinance granting the 
right of way. 



LIABILITY FOR KILLING STOCK GOING FROM IN- 
CLOSED FIELD, UPON UNFENCED TRACK— DUTY TO 
FENCE IN ROAD AND BUILD CATTLE GUARDS, 
lola Electric Railroad Co. vs. Jackson (Kan.), 79 Pac. Rep. 662. 
Feb. II, 1905. 
In an inclosed field through which there was located and operated 
an unfenced (electric) railroad, a cow rightfully in the field passed 
directly upon the railroad, and was struck and killed by a car with- 
out any fault of the employes of the railroad company in charge 
of the car. At the time, the general herd law was in force in the 
county wherein the cow was killed. The supreme court of Kansas 
holds that the cow was not trespassing or running at large when 
she went upon the right of way of the railroad company, and, as 
she was killed because of the omission of the railroad company to 
fence its railroad as the law required, it was liable for the loss. 
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Where a railroad passes through an inclosure, it is the duty of the 
railroad company, the court holds, not only to build fences on each 
side of the track, but also to complete the inclosure by building end 
fences and cattle guards across the right of way where the railroad 
enters and leaves the inclosure. A portion of the inclosure on one 
side of the railroad in question was platted, and lots, blocks, streets, 
and alleys were staked out; but as no lots or blocks were sold, nor 
streets and alleys used as such, and as the platted portion was still 
used for agricultural purposes only, the platting did not relieve the 
company from the duty of fencing its road, nor absolve it from 
liability for the loss. 



MILEAGE TO BE USED IN COMPUTING ANNUAL GROSS 
RECEIPTS PER MILE FOR TAXATION. 

Greenfield & Turner Falls Street Railway Co. vs. Town of Green- 
field (Mass.), 73 N. E. Rep. 477. Feb. 2T, 1905. 

The question for decision in this case was whether the company's 
"annual gross receipts for each mile of track, * * * computed 
upon the aggregate of said annual gross receipts," within the mean- 
ing of the second paragraph of section 44 of chapter 14 of the revised 
laws of Massachusetts, were more or less than $4,000. If more than 
that sum, the percentage of 2 per cent used by the assessors in laying 
the tax for the year ending September 30, igo2, was right. If less 
than $4,000 per mile, the rate should have been I per cent instead of 
2, and the company was entitled to relief. 

The contention of the town was that, in order to obtain the per- 
centages under the second paragraph of section 44, "the annual gross 
receipts for each mile of track" were to be computed by dividing 
the annual gross receipts for the year ending on the preceding 30th 
of September by the number of miles of track operated by the com- 
pany in public streets only. It was agreed that that number of miles 
was II 213/1000, and that the gross receipts were $49,349.11, or more 
than $4,000 per mile, so computed. The contention of the com- 
pany was that the percentage was to be obtained by dividing the 
annual gross receipts of $49,349.11 by the whole number of miles 
of track operated, which, it was agreed, was 15 75/1000 miles, in 
which case the annual gross receipts for each mile of track were less 
than $4,000, and the true percentage was i instead of 2 per cent. 

The question involved, the supreme judicial court of Massachu- 
setts says, was of considerable importance, for the reason that in 
the year 1902 there were more than 60 street railway corporations 
in the state, having some part of their tracks outside of the public 
ways, and liable to assessment under the section in at least 281 cities 
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or towns, and that the percentage of gross receipts to be used by the 
assessors of these places in laying taxes under section 44 might in 
any instance be made greater or less in accordance with the con- 
struction to be given to the section. It was conceded, the court 
goes on to say, that, if the decision depended upon the words of 
the second paragraph of the section alone, it must be held that the 
total length of all track would be the divisor and the entire earnings 
the dividend. There could be no question that such was the ordinary 
meaning of the words "gross receipts for each mile of track." 

The argument in support of the contention of the town was that 
in return to the assessors required of the company the total length 
of track operated by it was not required to be stated, while the 
length of track operated by it in public ways in the particular city or 
town, and also the total length of track operated by it in all public 
ways, were to be stated. But the court says that other means of 
information were accessible to the assessors. They were not re- 
quired to lay the tax upon the return made to them by the com- 
pany. That return is like the list of taxable property required by 
statute to be made by every property holder for the information of 
the assessors, and no more limits or binds the assessors than does 
the taxpayers' list. The rule of assessment is given in section 44, 
and, in applying it, the assessors are to use any information within 
reach. Because there is within their reach material for making every 
computation necessary in assessing the tax as directed by the lan- 
guage of the statute, it is not a sound construction to impute to 
that language a sense other than the ordinary and usual meaning 
of the words. 

Wherefore the court is of the opinion that the company was en- 
titled to an abatement upon its petition of one-half of the amount of 
tax assessed against it. 



FAILURE TO TENDER RIGHT OF WAY IN TIME— AS- 
SIGNMENT OF VOID FRANCHISE. 
Monarch vs. Owensboro City Railroad Co. (Ky.), 85 S. W. Rep. 
193. Feb. 24, 1905. 
By a contract between the plaintiff and the defendant the latter 
was to extend its line to the former's property as soon as prac- 
ticable after the necessary right of way could be procured from his 
property to the terminus of its line. By a subsequent agreement 
the time in which each of the parties was to perform his part of the 
contract was definitely fixed. The court of appeals of Kentucky 
says that the obtention of the ri^ht of way was a condition prece- 
dent to the extension of the line. The plaintiff's petition showed 
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that this right of way was obtained by him and tendered to the 
defendant two years after the date fixed in the amended contract. 

This tender, the court holds, was too late. It says that, having 
determined upon a definite time in which the contract was to be 
performed, it was necessary, before the plaintiff could maintain an 
action against the defendant for a breach of its covenant, to allege 
and prove, if it was denied, the performance by him on or before 
the date fixed for the performance of the contract of those cove- 
nants necessary to be performed to enable it to carry out its con- 
tract. Upon his failure to tender the necessfiry right of way by the 
stipulated time, the company had a right to consider the contract 
rescinded. 

The granting to the plaintiff of a franchise to operate a street 
car line over certain streets of the municipality being in direct vio- 
lation of a provision of the state constitution forbidding the grant- 
ing of such franchises except to the highest and best bidder after due 
advertisement, the court holds that the grant of the franchise to the 
plaintiff was void, and his assignment carried no rights to the de- 
fendant. 



LIABILITY FOR INJURY TO FRIGHTENED PASSENGER 
WHO ATTEMPTS TO FLEE FROM APPARENT DAN- 
GER. 

Denison & Sherman Railway Co. vs. Freeman (Tex. Civ. App.), 85 
S. W. Rep. SS- Jan. 28, 1905. Rehearing denied Feb. 18, 1905. 

This action was brought by the latter-named party to recover for 
personal injuries sustained by his becoming frightened while a pas- 
senger on the company's car, and striking his head against the 
facing of the door of the car. There was evidence showing that 
while he was a passenger on the car, and the car was running at a 
rapid rate of speed around a curve, the trolley pole became en- 
tangled in the wires strung across from post to post, and which 
wires supported the trolley wires, and broke and dragged down 
some of the posts, which fell upon and broke in the roof of the car, 
and caused the plaintiff to fear serious danger to his life and limbs, 
and, in endeavoring to escape from the threatened danger, he ran 
and was thrown against the facing of the door of the car, and was 
injured; and there was evidence showing that it was only the trol- 
ley pole that struck the car and caused the trouble. 

The jury were charged in relation to the degree of care which 
devolved upon the company as follows : "Negligence, when applied 
herein to the defendant's servants, means the failure to exercise 
that high degree of care that a very cautious and prudent person 
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would have exercised under the same or similar circumstances." 
This was objected to on the ground that it placed upon the com- 
pany too high a degree of care, and that in this character of case 
the company should only be held to u^e ordinary care to avoid 
frightening the plaintiff, and was not required to exercise the high- 
est degree of care. But the court of civil appeals of Texas holds 
that the instruction as to the degree of care imposed upon the com- 
pany was correct, and that the rule sought by the company was not 
the rule of the state. It says that the instruction announced the rule 
laid down by the decisions of that state as to the degree of care to 
be exercised by carriers for the protection of their passengers. In 
this case the plaintiff was trusting fiis safety to the carrier's means of 
transportation, and to the skill, diligence, and care of its servants. 
There was no active, voluntary movement on his part, unless his 
fleeing from apparent danger caused by the negligence of the de- 
fendant could be so called. If there was apparent -danger, the court 
thinks his so fleeing could not be considered as voluntary, in his 
frightened condition, and the limitation of the general rule where 
the occasion oi the hurt of the passenger was an active, voluntary 
movement on his part, combined with some alleged deficiency in 
the carrier's means of transportation or accommodations, had no 
application, and should not have been applied. 

In charging affirmatively on the plaintiff's case, the trial court told 
the jury that if the circumstances caused the "plaintiff to believe he 
was in-danger of being killed or seriously injured, and if you further 
believe from the evidence that plaintiff, while exercising ordinary 
care for his own safety, in endeavoring to escape from said danger, 
if you believe there was any, was thrown or ran against the facing 
of the door," and was -injured, to find for the plaintiff. The charge 
was complained of in that it authorized a recovery if the plaintiff was 
in danger of being killed or _ seriously injured, without regard to 
whether or not a person of ordinary care, prudence, and tempera- 
ment would have, under the same circumstances, so believed. Com- 
plaint was also made of the trial court refusing a special charge, 
in effect, that if the circumstances were not such as to frighten an 
ordinarily prudent person, or that the plaintiff, after he became 
frightened, was guilty of negligence in acting in a manner that con- 
tributed to his injury, and that a person of ordinary prudence would 
not have so acted, then to find for the defendant. Complaint was 
likewise made of the court in refusing a special charge, in effect, 
that, before they could find for the plaintiff, they must believe that 
the defendant was negligent, and that such negligence caused him 
to become frightened and injure himself, and that such negligence 
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would have caused the fright of an ordinarily prudent person and 
the injury. But, under the evidence, the court's charge, when taken 
as a whole, the court of civil appeals holds, was ^s favorable as the 
defendant was entitled to, and there was no error in refusing the re- 
quested charges, as complained of. 



DISPOSITION TO BE MADE OF TR.\NSFER PENALTY 

CASES. 

In re Transfer Penalty Cases (N. Y. Sup.), 92 N. Y. Supp. 322. 
Mar. 2, 1905. 

In dividing into classes the cases pending in the appellate term 
of the supreme court of New York wherein recoveries had been had 
for penalties incurred by street railroad companies owing to their 
refusal- to deliver transfers, that court says that the first class was 
comprised of those cases in which the plaintiffs had recovered only 
a single judgment, but that was for more than a single penalty. As 
to each of these judgments, they must be reduced to the sum of $62, 
representing a single penalty of $50 with $12 costs in the municipal 
court, and, as reduced, would be affirmed without costs in this court. 

The second class was comprised of the cases in which the same 
plaintiff had brought two (and in one case three) actions for penal- 
ties, and in each case had recovered for more than a single penalty, 
but the second (and in one case the third) action had been begun for 
penalties which accrued after the institution of the prior action. 
Each judgment comprised within this class should be reduced to 
$62 — one penalty and municipal court costs — and, as reduced, should 
be affirmed, without costs, in this court. 

The third class of cases presented different considerations. It con- 
sisted of appeals from judgments, all but one being for more than a 
single penalty, recovered in two or more actions by the same 
plaintiff, of which the latter were based on refusals to issue trans- 
fers which occurred prior to the commencement of the first action. 
In some instances the same plaintiff had judgments for refusals 
which took place subsequent to the institution of the plaintiff's first 
action, but prior to the institution of some other actions embraced 
in the second class. The rule respecting the attempt to re- 
cover cumulative penalties in these cases has been thus stated : "A 
sound public policy requires that only one penalty should be recov- 
ered in a single action, and that the institution of an action for a 
penalty is to be regarded as a waiver of all previous penalties 
incurred." The application of this rule would forbid not only the 
recovery of more than one penalty in a single action, but the main- 
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tenance of a second or subsequent action for penalties incurred 
before the institution of a prior action. So far as concerned the 
first action, in point of time, brought by the several plaintiffs whose 
appeals were compromised within the third class, they must be re- 
duced to $62, and as so reduced affirmed, without costs in this 
court. 

It was, however, only as to the subsequent actions that any real 
difficulty had been suggested. The fact that they were by the same 
plaintiff for penalties incurred prior to the institution of another 
and earlier action did not (at least, in most cases) appear in the 
particular record of the individual judgment, and it was strongly 
argued by the several plaintiffs that this court might not look out- 
side the record in any case for the purpose of reversing a judg- 
ment. But the court says that in each one of the second or subse- 
quent judgments there had been a recovery for more than one 
penalty, and that it therefore appeared upon the face of the record 
that the judgment was erroneous, and could not stand as it was. 
It must be either reversed or modified, and whether it should be 
reversed or modified was a matter resting in the discretion' of this 
court. While therefore this court should not feel at liberty to 
examine other records than that in the particular case under con- 
sideration, and from information thus acquired reverse a judgment 
which, upon its own record, was unimpeachable, yet when called 
upon to exercise a discretion as to the disposition to be made of a 
judgment which was clearly erroneous upon its own record the 
court is aware of no principle which would forbid it to take judicial 
notice of all the records actually before it in order to guide it in 
the exercise of its discretion. So, looking at the records, it found 
the facts to be apparently as hereinbefore stated respecting the ap- 
peals embraced in the third class. In the court's opinion, a reason- 
able exercise of discretion required that in each of the appeals 
embraced in this class, except that from the judgments in the action 
first commenced, the judgment should be reversed, and a new trial 
granted, without costs to either party in this court. 



MAY BE REQUIRED TO LOWER TUNNEL UNDER 
NAVIGABLE WATER WITHOUT COMPENSATION. 

West Chicago Street Railroad Co. vs. ' People, ex rel. City of Chi- 
cago (111.), ^^ N. E. Rep. 393. Feb. 21, 1905. 
In this case the city of Chicago filed its petition praying for a 
writ of mandamus commanding the street railroad company to pro- 
ceed to lower its tunnel under the south branch of the Chicag6 
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river, so as to provide for a clear depth above said tunnel of at least 
21 feet of water, or to wholly remove the tunnel, so that it should 
cease to be an obstruction to the free navigation of the river. It 
was contended that in no event could the defendant be required to 
lower or remove the tunnel at its own expense. It was said that 
it was incorporated under the general act concerning corporations, 
and was thereby authorized to own, possess and enjoy so much real 
estate as should be necessary for the transaction of its business. 
The supreme court of Illinois says that the act was passed in 1872, 
and a horse and dummy act was passed in 1874, by which any com- 
pany which had been or should be incorporated under the general 
laws of the state for the purpose of constructing, maintaining, or 
operating any horse or dummy railway or tramway was authorized 
to construct its road across or over any waters in this state in 
such manner as not to interrupt the navigation of such waters. 
This act was an addition to the charter of any company organized 
under the general incorporation act, and its provisions have existed 
under some form ever since, conferring powers upon street railroad 
companies organized as the defendant was. It gave the defendant 
the right to construct its railroad either over or across the Chicago 
river, which included the tunnel, subject to the condition contained 
in it. The defendant could only hold real estate for the transaction 
of its business of maintaining and operating a street railroad, and 
the statute fixed the conditions under which it might use its real 
estate for building the tunnel. But it would make no difference 
if the defendant rested its right to build the tunnel on the fact 
that it owned the land on each side of the river, and therefore 
owned the soil beneath it, for the reason that the provision of the 
horse and dummy act was merely declaratory of the common 
law. 

The title to land under a navigable river is. not the same as the 
title to the shore land. The title to the upland is absolute and 
paramount, while the title to the lands over which the navigable 
water flows is subordinate to the public right of navigation. In a 
navigable stream the public right is paramount, and the owner of 
the soil under the bed of such a stream can only use and enjoy 
it in so far as is consistent with the public right, which must be 
free and unobstructed. It made no difference, therefore, whether 
the defendant, in building the tunnel, was attempting to exercise the 
right of a private owner or rights conferred by the horse and dummy 
act. 

Under these established rules an owner who erects a structure, 
whether it be a tunnel or whatever it be, in the soil under the 
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navigable water, does it at his peril, and if it becomes an obstruc- 
tion to the paramount right of navigation he may be compelled to 
remove it. It necessarily followed that in requiring this tunnel 
to be removed no property of the defendant was taken or damaged. 
There was no interference with anything which the owner had a 
right to maintain, and the fact that it would require an expenditure 
of money by the defendant did not establish its right to compensa- 
tion. There was no attempt to appropriate any property of the 
defendant to the public use or to deprive it of any right, but 
the only purpose of the proceeding was to protect the paramount 
right of the public to the navigation of the river. As there was 
nothing to be taken there was nothing to be compensated for. 

Again, it was urged that the city could not insist upon the removal 
of the tunnel, for the reason that in granting the license no right 
was reserved for requiring a removal of the tunnel, and there 
was no contract by which the defendant bound itself to remove 
it when the navigation of the river might require such removal. 
The court says that the city could not, if it would, grant the right 
to obstruct the navigation of the river, or bind itself to permit 
anything which had become an obstruction to be continued. The 
state of Illinois had never attempted to grant such a right to the 
city or to the defendant. The power given to the city was to 
deepen the channel and improve navigation, not to destroy it. By 
section i of the horse and dummy act it was expressly provided 
that street railroad corporations, in crossing rivers, should not in- 
terrupt navigation. 

It was also argued that the tunnel should not be lowered or re- 
moved because there were two other tunnels between the place 
where it was located and the mouth of the river which were equally 
obstructions to navigation, and therefore there would be no bene- 
ficial result from the execution of the writ. But the court thinks it 
clear that the fact of other obstructions in the river was no answer 
or justification for the defendant. 



PARTIES TO CONDEMNATION PROCEEDINGS— RIGHTS 
ACQUIRED BY LOCATION OF ROAD BEFORE INCOR- 
PORATION OF CITY— TIME OF FILING PETITION- 
MEASURE OF DAMAGES. 

Dowie vs. Chicago, Waukegan & North Shore Railway Co. (111.), 
73 N. E. Rep. 354. Feb. 21, 1905. 
Between the 20th and 26th days of March, 1902, the company 
located and staked out its line in question, and in the latter part 
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of March or first of April filed its petition and plat of its right 
of way in the circuit court, and began this proceeding for condemna- 
tion. It was contended that Zion City, a municipal corporation, 
should have been made a party, and that, without having all the 
parties in interest before it, the court did not have jurisdiction to 
proceed and find the appellant's (Dowie's) damages.. But the su- 
preme court of Illinois holds that there was no reason for the rule 
contended for by the appellant. It says that one who had an in- 
terest in the property and who was not made a party was not 
affected by the proceeding, and lost no rights thereby, and it was 
of no concern to the appellant that other persons who might have 
interests were not made parties, as the appellant was in no man- 
ner affected or controlled by the rights of other persons as to his 
damages, and as to his rights under the petition. The proceeding 
would be as though no other party was defendant. In the case 
at bar, if the appellant's contention that the city of Zion was a 
municipal corporation, and was the owner of the streets and alleys 
over a portion of the lands through which the company condemned 
its right of way, was sound, he was not only not injured, but 
greatly benefited, by the fact that the city was not made a party, 
as he had been allowed compensation for the value of all the lands 
taken by the company that he claimed belonged to the streets and 
alleys of the city, and the only effect would be that if he received 
pay therefor, and the land did not belong to him, the city would 
still be at liberty to assert its claim. 

The contention that the company could not condemn its right of 
way over the lands of the appellant lying within the present cor- 
porate limits of Zion City because it (the company) did not have 
a license to cross or traverse the streets and alleys of Zion City, 
the supreme court says, could not be admitted. If such license was 
necessary, the question only affected the rights of the company 
and the city, and the company might, if it became necessary, obtain 
the license of the city, at any time before it constructed its road. 
Besides, the evidence showed, beyond question, that the company 
had located, surveyed and staked out its route for its road over the 
land in question before the incorporation of Zion City, and the 
subsequent incorporation could not affect the company's right to 
the extent of depriving it of its priority of location. When Zion 
City became incorporated, it was bound to take notice of the 
company's rights and prior location by showing upon its plat the 
exact location and width of the company's right of way. 

On March 28th or 29th (which of said dates being uncertain), the 
company, by special messenger, delivered into the hands of the cir- 
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cuit clerk the petition for condemnation, and the plat or profile of 
its right of way as located, with a written request, in the form of 
a letter to the clerk, to file both the petition and the plat, and issue 
summons against the appellant, and deliver the same to the sheriff, 
and stating that the attorney would remit. The clerk received the 
papers from the messenger, and retained the same till March 31, 
1902, when he wrote the company's attorney that he doubted his 
right to file the survey or plat, and stated the docket fee was $16, 
but did not state whether he had filed the petition or not. The at- 
torney for the company visited the clerk April ist, and requested the 
clerk to file the papers as of the date delivered ; but the clerk would 
not do so, but filed them as of April ist. The clerk, at the time 
the papers were presented to him, did not demand the fee, but 
held the papers until Zion City had voted to be incorporated, and 
the appellant had filed a plat subdividing a portion of the territory 
through which the company's right of way was located. The testi- 
mony tended to show, or strongly raised the suspicion, that the clerk 
was fully aware of the nature of the papers and the importance at- 
tached to their filing, and of the proceedings that were being taken 
by the appellant to prevent the company from having the benefit 
of the proceedings, by the incorporation of part of the territory 
through which the line was to run. 

The supreme court says that it is not prepared to hold that the 
failure of the company to advance or tender the fee, when not 
demanded, deprived it of the benefit of the prior presentation of 
the petition and plat to the clerk. It has been well said that one 
having an instrument to file in an ofiice can only present it to 
the proper officer, and when he has done that he has all the 
benefit and advantage of the act, as though it had been formally 
filed, as he has no control over the person of the officer; and the 
court feels entirely warranted, on a well-established line of author- 
ities, and under the facts established by the record, in holding that 
the company was entitled to the benefit of ihe filing as of March 
28th or 29th, either of which dates was anterior to the incorpora- 
tion of Zion City. 

The question of the filing of the petition in this case became im- 
portant in another aspect -of the case. The appellant contended that 
Zion City was incorporated before the filing of the petition, and 
that the property sought to be condemned should have been recog- 
nized as blocks, streets and alleys, as shown by the plat, and 
that the company was entitled to have the court take into con- 
sideration the fact that at the time the petition was filed a large 
portion of the property belonging to the appellant that was pro- 
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posed to be taken in the right of way, was within the limits 
of an incorporated and platted city. But the rule, the supreme 
court says, seems to be clear that the rights and interests of the 
parties date from the time of the filing of the condemnation peti- 
tion. 

The appellant, on March 29th, filed the plat of a portion of the 
territory that was afterwards 'included in the corporate limits of 
Zion City, and it was argued that, as that plat was filed prior to 
the company's plat or petition, the appellant had gained the priority 
thereby; and it was also contended that by the filing of the plat, 
and that being followed by the incorporation on the 31st of March, 
and later by the election of officers, by the principle of relation the 
whole incorporation would date as of the time of the filing of the 
plat. But the supreme court holds that these contentions were not 
supported by reason or authority. 

The right to entertain any religious belief one or any number of 
people may see fit to adopt, so long as it does not lead to violation 
of law, the supreme court says, is one that is guaranteed by the 
very spirit of our institutions ; but that right does not bring to it, 
or carry with it, increased or additional property rights to those 
held by other people adopting other religious views or no religious 
views. The rule of law as applied to the right of condemnation is 
alike applicable to the property of Dr. Dowie as it is to that of any 
other citizen, and the fact that he may have in his mind and may 
have formulated a great plan for the upbuilding and salvation of 
people cannot, of itself, impress his property with an increased 
value that must be recognized by the law when its use is demanded 
in the name of the state, but that property must be measured as 
other property owned by other people in the same vicinity, and 
similarly situated. 



OVERSTATEMENT OF CARRIER'S OBLIGATION. 
Crolly vs. Union Railway Co. (N. Y. Sup.), 92 N. Y. Supp. 313. 

Feb. 23, 1905. 
The judge charged the jury: "So far as the duty of the Union 
Railway Company to the plaintiff was concerned, I charge you that 
it was obliged under the law, as a general proposition, to exercise 
that degree of care which would safely land a passenger at his 
destination, after it had taken that passenger upon its car." The 
appellate term of the supreme court of New York holds that this 
was. clearly an overstatement of the carrier's obligation to its pas- 
sengers constituting reversible error. No such obligation is im- 
posed upon common carriers, viz., to safely land a passenger at his 
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destination. This was virtually an instruction that the defendant 
railway company was an insurer of its passengers, during transit, 
irrespective of the circumstances. 



WHAT A PERSON CROSSING TRACKS MAY PRESUME 
AS TO SPEED— SPEED IN EXCESS OF THAT AL- 
LOWED BY ORDINANCE NEGLIGENCE— CARE RE- 
QUIRED—LOOKING AND LISTENING SUFFICIENT 
WITHOUT STOPPING. 

Deitring vs. St. Louis Transit Co. (Mo. App.), 85 S. W. Rep. 140. 
Feb. 7, igos. 

The plaintiflf, who was injured in attempting to cross the de- 
fendant's tracks, had the right, the St. Louis court of appeals holds, 
to presume, unless he knew to the contrary, or by the exercise of 
ordinary care might have known, that the defendant would not 
operate its street car at a rate of speed exceeding 15 miles an hour, 
the speed allowed by the city ordinance. The operation of the car 
at a rate of speed exceeding 15 miles per hour was negligence per 
se (by itself). 

But while the plaintiflf had the right to use the thoroughfare, he 
was charged with the obligation of exercising due care and caution 
on his part, and with the duty of looking and listening for ap- 
proaching cars before crossing said tracks, in order to avoid prob- 
able collision; and if, upon looking and listening, he discovered an 
approaching car in such immediate proximity as to threaten his 
.jafety, while running at a rate of 15 miles per hour, he would be 
negligent and inexcusable in going upon the defendant's tracks 
under those circumstances; or if he discovered an approaching car 
which he knew, or by the exercise of ordinary care could have 
known, was running at a high and negligent rate of speed (in ex- 
cess of IS miles per hour), so that it would appear dangerous to 
an ordinarily prudent person in the exercise of due care to attempt 
to cross the tracks, he would have been negligent and inexcusable 
in going upon said tracks under those circumstances. 

On the other hand, if the plaintifif's position (three feet from the 
rail), when he looked and listened, was such that when looking at 
the end of the approaching car he was unable to discern that the 
car was approaching at a rate of speed exceeding 15 miles per hour, 
and if it was apparent that the car was then so far distant from him 
that an ordinarily prudent person of his age and condition, exercis- 
ing due care, could cross the tracks in safety in front of a car run- 
ning at a speed of 15 miles per hour without imminent danger of 
injury, then the plaintiff would be justified in relying upon the de- 
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fendant's agents to operate the car within the ordinance limit of 15 
miles per hour, and in presuming that it was being so operated with 
due care and caution on their part, and cross the tracks. 

Again the court holds that there was no rule of law requiring the 
plaintiff "to stop and look and listen." He was required to "look 
and listen/' but not to "stop." 



AN INTERSECTING LINE COVERED BY ORDINANCE AS 
TO SALE OF TICKETS AND GIVING OF TRANS- 
FERS. 

Virginia Passenger & Power Co. vs. Commonwealth (Va.), 49 
S. E., Rep., 995. Mar. 9, 1905. 
A company having a line of street railway had conveyed to it a 
portion of another line extending from a point where the latter 
intersected with the former to a point in the city limits. A second 
company owned the balance of this latter line from such point in 
the city limits to a point in the county, and operated the whole line 
from the point of intersection to the point in the county, running 
its cars with the same conductors and motormen continuously 
through to said point of intersection. The company first mentioned 
was required by ordinance to sell, between the hours of 6 a. m. and 
7 a. m., "labor tickets," at the rate of two for five cents, to be used 
only between such hours from Monday to Saturday, inclusive, and 
to give transfer tickets to intersecting lines. The supreme court of 
appeals of Virginia holds that the second-mentioned line, operated 
as stated by the company owning the portion thereof beyond the city 
limits, was such an intersecting line. 



MOTORMAN MAY PRESUME DRIVER OF VEHICLE WILL 
USE HIS SENSES. 

Markowitz vs. Metropolitan Street Railway Co. (Mo.), 85 S. W. 
Rep. 3SI. Dec. 22, 1904. 
Where a motorman saw a wagon when it first came out of an 
alley, the supreme court of Missouri, division No. i, says that, 
whether he noticed how the faces of the occupants, the plaintiff and 
her driver, were in fact turned, and drew inferences therefrom or 
not, he saw the wagon and the driver, and the course they were tak- 
ing, and he had the right to presume that the driver would use his 
senses. Even though he saw the horse approach close to the track, 
yet if he still presumed that the driver would exercise the care that 
a man of ordinary prudence and common sense in his situation 
would exercise, and stop until the car would pass, this court cannot 
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* 
say with certainty that he was guilty of negligence in acting on that 
presumption. And even if it could be said that under those circum- 
stances a question at least of negligence arose, which, as a question 
of fact, ought to have been submitted to the jury, still this court can- 
not say that it was a question of such gross negligence or reckless 
or wanton conduct as justified the court in submitting to' the jury 
to say whether or not the plaintiff ought to recover in spite of her 
own negligence. 



CARE REQUIRED AS TO STATION PLATFORMS. 

Hart vs. Seattle, Renton & Southern Railway Co. (Wash.), 79 
Pac. Rep. 954. Mar. 10, 1905. , 
"You are instructed," the jury were told in this case, "that the 
degree of care to be exercised by a common carrier of passengers 
for hire is the highest degree of care that is consistent with the 
reasonable and practical operation of its business, in view of the 
method and means of conveyance employed." "You are instructed," 
they were further told, "that it is the duty of a carrier of passengers 
to provide and keep the landing places and platforms used by it for 
discharging passengers from its vehicles, and all passageways leading 
to and from such places, in a reasonably safe condition for the pur- 
poses intended, and for any violation of its duty in this respect 
which entails injury upon a passenger, without fault on his part, 
the carrier will be answerable in damages." The necessity for rea- 
sonable care was also repeated in other instructions. The supreme 
court of Washington thinks that the instructions, as a whole, made 
it clear to the jury that it was the trial court's view that not the 
highest possible degree, but a reasonable degree, of care was re- 
quired, and the court thinks that the instructions were at least with- 
in, and that they certainly did not go beyond, well-recognized rules. 



CONSTRUCTION OF ORDINANCE AGAINST CON- 
DUCTORS ALLOWING WOMEN OR CHILDREN TO 
ENTER OR LEAVE CARS WHILE IN MOTION. 

Behen vs. St. Louis Transit Co. (Mo.), 85 S. W. Rep. 346. Dec. 22, 
1904. 
With reference to a city ordinance to the effect that conductors 
of street cars should not allow women or children to enter or leave 
a car while the same was in motion, the supreme court of Missouri, 
division No. I, says that men get on and off the cars while they are 
going, and the ordinance does not make it the duty of the conductor 
to attempt to control them in that respect; but it seems to contem- 
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plate that women and children are more liable to accidents in at- 
tempting such a feat, and that conductors should not allow them to 
attempt it. The ordinance contemplates interference by the con- 
ductor when a woman or a child is indicating an intention to do the 
dangerous act of boarding or leaving a car while it is in motion. 
Action indicative of such an intention is essential before the con- 
ductor can be expected to know that such intention exists. Just 
how much restraint a conductor, under this ordinance, would be 
authorized to exert in case a grown, woman should insist on using 
her own judgment in such emergency, it was unnecessary in this 
case to say. It did not appear that the conductor was close enough 
to lay hands on the woman in question to restrain her by force, even 
if he had had a right to do so ; but, when he warned her to wait until 
the car should come to a stop, her act in disregard of the warning 
could not be said to have been with his acquiescence or permission. 



MEANING OF WORD "INVITATION" AND SUFFICIENCY 
OF PLEADING. 

Kennedy vs. North Jersey Street Railway Co. (N. J. Sup.), 60 
Atl. Rep. 40. Feb. 27, 1905. 
The averment in a declaration that a car came nearly to a stand- 
still at the instance and request of the plaintiff, who then and there, 
at the instance and request of the defendant, was then and there 
invited to become a passenger, the supreme court of New Jersey 
holds, is a statement of a conclusion drawn by the pleader from in- 
adequate or undisclosed facts, and is bad on demurrer. In a plead- 
ing imputing legal liabality, the word "invitation" must be given its 
legal, and not its colloquial, meaning. In other words, the fair 
meaning to be given such a declaration as above described is that 
from the slowing down of the car the plaintiff assumed that he had 
been accepted as a prospective passenger, and that thenceforth the 
movements of the car would be regulated with due reference to the 
existence of such relationship. An essential factor— indeed, the 
essential factor— in such an invitation is the existence of some state 
of facts from which the servants of the defendant knew, or ought 
to have known, that their act of slowing the speed of the car might 
give rise to the belief that it was for the purpose of permitting the 
plaintiff to become a passenger. If this be not so, then every dimi- 
nution of the speed of a moving car from any cause whatsoever in- 
augurates possible liabilities as to all persons who may make the 
attempt to board such car while in motion, although the servants of 
the defendant may be entirely unaware of the necessity of regu- 
lating the running of the car with respect to such attempts. If cir- 
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cumstances fi'om which the invitation to the plaintiff is fairly in- 
terable are stated in the pleading, the basis for the legal liability 
of the defendant is properly laid. 

POWER OF COURT TO ORDER CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY. 

In re Wood (N. Y.), 73 N. E. Rep. 561. Mar. 7, 1905. 

The New York statute expressly provides that the general term 
(now the appellate division) of the supreme court of New York 
has the power, in its discretion, to order the railroad commissioners 
to grant a certificate of public convenience and necessity. The court 
of appeals of New York says that it must be conceded that the 
statute is exceedingly meager in its provisions as to the practice to 
be followed, and, doubtless for that reason, most of the proceedings 
for the review of the actions of the board of railroad commissioners 
have been by certiorari. 

But the court thinks the legislative intent is sufficiently apparent. 
It was intended, it says, to vest in the general term (now the ap- 
pellate division) power to review the determination of the railroad 
commissioners in case they should refuse the certificate of public 
convenience and necessity. For this purpose the railroad commis- 
sioners were required, on the request of the directors of a railroad 
company, to certify a copy "of all maps and papers on file" in their 
office and of the findings of the board. It is true that the statute 
does not in express terms state that the commissioners shall certify 
a copy of the testimony taken before them, but the court thinks that 
the* certification of the testimony was implied and intended. _ The 
testimony, with the maps and papers on file, together with the find- 
ings of the board, furnish a complete record of all the proceedings 
before the commissioners, and enable the appellate division to re- 
view the determination made thereon. 

It is also true that the statute has not pointed out the precise 
practice that should be adopted in bringing the case to a hearing 
before the appellate division, but that court may, by rule or other- 
wise, specify the time and notice that shall be given to the parties 
interested upon which it will entertain the application. In this case 
the evidence was certified by the railroad commissioners, together 
with all of the maps and papers before them and a copy of the 
findings. The record was therefore complete, and one upon which 
the appellate division had the jurisdiction to order the board of 
railroad commissioners to issue a certificate of public convenience 
and necessity. Furthermore, the court says that the order herein 
was a final order in a special proceeding, and that, in the absence of 
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any provisions in the railroad law giving a right to appeal to this 
court, it was reviewable as a matter of right, under section 190 of 
the code of civil procedure, so far as the questions of law were 
concernpd. 

The question of whether the 10 per cent of the capital stock 
subscribed for had been paid in in good faith as required by the 
statute, the court says, was purely one of fact, and, under the pro- 
visions of the constitution, its jurisdiction was confined to the re- 
view of questions of law; therefore, its examination of the evi- 
dence was limited to the determination as to whether there was any 
evidence that supported the finding. 



NOT WITHIN APPARENT DUTY OF MOTORMAN TO 
EJECT PASSENGER OR TRESPASSER FROM CAR— 
MOTORMAN NOT "DRIVER." 

Drolshagen vs. Union Depot Railroad Co. (Mo.), 85 S. W. Rep. 

344. Dec. 22, 1904. 

So far as the receiving, carrying and discharging of passengers is 
controlled by the running, stopping and starting of the car, the busi- 
ness, the supreme court of Missouri, division No. i, says, is in the 
care of the motorman. But, in the absence of evidence on the sub- 
ject, the court is unable to say that a motorman, whose only ap- 
parent duty is to operate the machinery that furnishes the motive 
power for the car, has any authority from his master to eject a 
person from the car. The court cannot see any connection between 
the apparent duty of the motorman to operate the machine and 
the alleged authority to eject passengers or trespassers from the car. 
If there is such authority in the motorman, its source is independent 
of his mere duty to operate the machine ; it does not flow from that 
duty. If the motorman should be called on by the conductor to as- 
sist in preserving order or ejecting a person from the car, then a 
different case would be presented, in which the duties of the con- 
ductor and his right to call for assistance would be involved. And, 
even if the motorman acted on his own motion to eject a person 
whose conduct seemed to render it necessary for the protection of 
the passengers or the preservation of the peace, a question of au- 
thority implied from such an emergency might arise. Nor does 
the court consider that a motorman is included in the meaning of 
the term "driver" in the statute enacted in 1853 relative to giving 
a right of action whenever any person shall die from any injury re- 
sulting from or occasioned by the negligence, etc., of "any driver 
of any stage coach or other public conveyance whilst in charge of 
the same as driver." It says that the motorman does not come 
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under that clause, because he is not in charge of the car, and he does 
not occupy towards the corporation and the pubHc the position of 
the driver of a stage coach or other vehicle of that kind. 



RIGHTS AFTER DEPOSIT OF CHECK AND FAILURE TO 
CONSTRUCT LINE IN TIME REQUIRED. 

Furth vs. Town of West Seattle (Wash.), 79 Pac. Rep. 936. Mar. 8, 

1905- 

A franchise ordinance required a certain amount of construction 
within a year and the deposit of a certified check for $2,000 to in- 
sure same, unless such construction should be prevented by any 
accident, inability to obtain material, etc. The construction re- 
quired necessitated the crossing of public navigable tide waters con- 
trolled by the government, for which it was alleged it was contem- 
plated that the United States authorities would permit the construc- 
tion or use of a trestle with drawbridges of light construction and 
low cost, whereas after the passage of the ordinance it was deter- 
mined and made known by the United States authorities that they 
required the construction of two very large and extremely costly 
drawbridges. Wherefore it was contended that the failure to con- 
struct and put into operation the line of railway within the year 
was caused by accident and inability to obtain material within the 
meaning of the ordinance. 

The supreme court of Washington says that it would seem to it 
that the averments did not relieve the grantee of the franchise from 
performing his contract under the express provisions of the ordi- 
nance. It was for the contractor to put on foot inquiries concerning 
the cost of the construction of this road and the bridges necessarily 
connected with it. The information which he here complained of, 
with reference to the action of the government, could no doubt have 
been obtained before as well as after the contract had been entered 
into. 

Furthermore, the court says that it is unable to discover any trust 
character in the check which, was deposited for the benefit of the 
city, or any reason alleged in the complaint for the equitable inter- 
ference of the court. There must be some force given to the pro- 
vision in relation to the deposit and the forfeiture of the check. 
It was a provision for the protection of the city, agreed to by the 
plaintiff. The property in the check remained in him until the 
year had expired. Then, if the conditions of the contract had been 
performed, it was to be returned to him. If not, and no continuance 
were granted, it was to be forfeited to the city, and, if so, the prop- 
erty in it would certainly belong to the city. It seems to the court 
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that the contract was a simple one, easily understood and easily 
complied with, and at the expiration of the year, in the absence of 
the continuance, either the plaintiff had a right to the return of the 
check, or the city had a right to appropriate it; otherwise the con- 
tract in relation to the check amounted to nothing. 

Again, the court says that the check, under the terms of the con- 
tract, had been cashed, and the money had already been appropri- 
ated by the city, and had become indiscriminately commingled with 
other money belonging to the city, so that the particular money 
itself could not, in any event, be traced or followed, and therefore 
there was nothing for an injunction to rightfully operate upon; and, 
if the city had wrongfully appropriated the money of the plaintiff, 
it was available to him to sue the city for moneys had and received. 
It was acting on what it deemed were its rights under the contract, 
and if it misinterpreted that contract and misconceived its rights 
it was responsible to the plaintiff in an action at law. 



CAUSE OF DERAILMENT FOR JURY AND NOT EXPERT. 

Schutz vs. Union Railway Co. of New York City (N. Y.), 73 N. E. 
Rep. 491. Feb. 15, 1905. 
A railroad man of some twenty years' experience with steam and 
electric railroads was asked, assuming that a car was running at the 
rate of seven or eight miles an hour on a curve of the degree or 
radius of a particular curve in question, and assuming that the track 
at that point was an inch and three-quarters out of gauge, and as- 
suming that the outer forward wheel was worn, and the flange 
chipped, and that the car left the track at that point, whether he 
could state with reasonable certainty, from his experience as a rail- 
road man, both in railroad construction and in repairing and in 
operation, what was the cause of that car leaving the track. The 
court of appeals of New York holds that it was error to allow this 
question over objection. It says that a situation was presented which 
clearly did not fall within the rule rendering expert testimony ad- 
missible. A very simple state of facts was laid before the jury, and 
the question for them to determine was whether the spreading of 
the track, and the imperfect condition of the front wheel of this 
car, under conditions already stated, might have resulted in a de- 
railment. There were no facts here peculiarly within the knowledge 
of men whose experience and study enabled them to speak with 
authority upon the subject, nor was this witness or a motorman who 
had been for four years in the employ of different companies to be 
considered as an expert. In regard to a witness who had 20 years' 
experience as a shop foreman and railroad man on steam and elec- 
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trie roads, it would have been competent to have asked him, on 
the state of facts disclosed, as to the tendency of a car leaving the 
track under those conditions. The question propounded was very 
different, as it required the witness to state the cause of derailment, 
which, very clearly, was for the jury to determine. 



VALIDITY AND CONSTRUCTION OF ACT AUTHORIZING 
CONSTRUCTION OF TEMPORARY TRESTLE AT 
RAILROAD CROSSING. 

Lentell vs. Boston & Worcester Street Railway Co. (Mass.), 73 
N. E. Rep. 542. Mar. 3, 1905. 

The constitutionality of chapter 163, page 124, of the Massa- 
chusetts statutes of 1903, authorizing the defendant to construct a 
trestle for crossing the Boston & Albany Railroad was attacked 
on the ground that, although the trestle was in fact and in law an 
interference with the plaintiff's right of property, an assessment of 
the damage to the plaintiff's rights in the street, or light, air and 
access was forbidden by the clause declaring that the construction, 
maintenance and use of the trestle should be deemed not to be an 
additional easement or servitude. The supreme judicial court of 
Massachusetts says that if the trestle did interfere with, a right of 
property which the plaintiff had before the statute was enacted, 
this clause of the statute was void. But it did not follow that the 
whole act was thereby rendered invalid. The court thinks that it 
was the intention of the legislature to declare that the trestle did 
not interfere with the rights of property of any person, if such a 
declaration could be made by it ; but that, if such a declarati'on could 
n-pt be constitutionally made, any person whose property rights 
were interfered with should have compensation. 

Another ground on which the plaintiff contended that the act was 
unconstitutional was that the person was not ascertained who was 
to make payment of the compensation found to be due. To construe 
the act, the court says, it was necessary to have in mind the law then 
existing as to a street railway constructing its tracks across the 
location of a steam railroad. It could not build across the railroad 
location at grade without the consent of the railroad commissioners 
or of a special commission. It could take land to enable it to cross 
above or below the tracks of the railroad if it procured the approval 
of the aldermen if in a city, or of the selectmen if in a town; and 
it could construct such a crossing on land so taken. Finally, the 
aldermen of a city or the selectmen of a town were permitted to 
authorize structures partly or wholly within a public way necessary 
for carrying the street railway over or under the railroad. From 
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the fact that the defendant railway procured the passage of the act 
in question, and from the terms of that act, it must be assumed that 
this railway company found it impracticable to get its tracks across 
the Boston & Albany location in any of the ways authorized by the 
revised laws. It was manifest that a separation of grades of the 
railroad and highway at that point was expected to be made under 
the policy lately pursued by the commonwealth with respect to grade 
crossings. 

It was under these circumstances that the legislature authorized 
the defendant railway to complete the construction of its tracks by 
the erection of the temporary trestle in question, carrying its rail- 
way over the Boston & Albany Railroad, on condition that it should 
be "removed upon the completion of the work of the abolition of 
the grade crossing of the tracks of said railroad." This permission 
was granted to the defendant railway for its benefit, and for the 
benefit of no one else; and, by necessary implication, if anything 
was to be paid it was to be paid by it. The provision that the com- 
pensation should be recovered "in proceedings conducted a'S provided 
with respect to laying out of ways in the city" was manifestly in- 
serted to give to the plaintiff and persons similarly situated all the 
rights which he or they had in the street, which was a public way 
in the city, and for no other purpose. 



ARRESTING MOTORMEN AS A MEANS OF PREVENTING 
RUNNING OF CARS— EVIDENCE. 

Mumford vs. Starmont and another (Mich.), 102 N. W. Rep. 662. 
Feb. 28, igos. 

This action was for false imprisonment, based upon an arrest and 
detention of the plaintiff, a motorman, by the police, under directions 
of the defendants, who were respectively mayor and chief of police 
of the city of Lansing. The defendants sought to justify their 
action upon the ground that the condition of the overhead con- 
struction of the street railway line was a public nuisance, in that it 
was a menace to persons using the highway, and that it was the 
defendants' duty, both by virtue of their office and by reason of 
the action of the common council, which had declared it a nuisance, 
to abate the danger by preventing the operation of cars until the 
wire should be replaced by new. 

But if the circumstances shown were such as to justify the abate- 
ment of a nuisance, the supreme court of Michigan says that it could 
have been done by removing the dangerous wires, or by cutting the 
same off from the power house from whence the current was fur- 
nished. The stopping of the cars was not essential to this. If the 
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danger existed only by reason of the running of the cars, cutting 
the wire would have been an effective method of stopping the cars, 
or they might have been stopped by taking possession of or dis- 
abling them without cutting the feed wire. Either of these methods 
would have been preferable to the wholesale arrest of the motor- 
men. Counsel cited no case recognizing the method taken of abat-* 
ing a nuisance, or preventing injury to citizens, where the person 
arrested was not chargeable with a public offense or threatened 
breach of the peace. The conduct of the defendants was clearly in 
excess of necessity, and, under the admitted facts, the court could 
have done no less than to direct a verdict for the plaintiff. The 
verdict rendered was for $150. 

Furthermore, the supreme court thinks it was not error to allow 
the plaintiff to state that he felt humiliated by the arrest. It was 
not error to exclude evidence that subsequently he was compli- 
mented by his employer for his effort to run the car. Neither was 
it error to exclude evidence that it was the custom to search pris- 
oners, which custom was 'not followed in this case. The court was 
justified in saying that there was no evidence tending to show that 
the plaintiff resisted an officer, although he took hold of the rope 
to reverse the trolley after the controller cranks had been taken 
away from him, and he not only refused to promise not to run cars 
again, but said that he would run a car every fifteen minutes if 
given the opportunity, for such were his instructions. 



CONSTITUTIONALITY OF LAW REQUIRING SCHOOL 
CHILDREN TO BE CARRIED FOR HALF FARE. 

Commonwealth vs. Interstate Consolidated Street Railway Co. 
(Mass.), 73 N. E. Rep. 530. Mar. i, 1905. 
The supreme judicial court of Massachusetts here holds constitu- 
tional sections 72 of chapter 112 of the revised laws of Massa- 
chusetts, which requires street railway companies to carry pupils of 
the public schools, in their regular course going from their homes 
to the schools and returning therefrom, at rates not exceeding half 
the regular fare charged by the company for the transportation of 
other passengers between the same points. The court says that 
while the right of the legislature reasonably to regulate rates of 
fare is well established, it can be exercised only in such a way as 
will not deprive the company of its property without compensation 
or without due process of law. Action of a legislature in this par- 
ticular is subject to the revisory powers of the courts. If the effect 
of this statute were to compel the defendant to conduct its business 
at a loss, the court would say unhesitatingly that the law was un- 
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constitutional. But the section places no limitation upon the rate 
that may be charged generally. 

Section i, chapter 112, of the revised laws, leaves unchanged th 
provisions of law in force at the time of its enactment which wer 
applicable to the Boston Elevated Railway Company. This con 
pany was thereby exempted from these provisions as to pupils c 
the public schools. It was contended that this made a discriminj 
tion, which deprived the defendant of the equal protection of th 
laws. But the court says that the constitutional principle invoked i 
this contention does not require that the same laws shall be enacte 
for all street railway companies in different parts of a state. Th 
situation of the lines of the Boston Elevated Railway Company i 
the midst of a dense population was so different from that of othe 
lines in the state, and their fitness for use by children in going t 
and from the public schools might be found by the legislature to b 
so unlike that of street railways generally in the state, as properl 
to call for an exemption from the law established for others. Th 
court cannot say that the legislature had no power to make this dis 
tinction, founded on differences in conditions. 

The most important and difficult question in the case, the coui 
says, was whether there was a constitutional justification for a d'u 
crimination between pupils of the public schools and other person: 
If this were an absolute and arbitrary selection of a class, inds 
pendently of good reasons for making a distinction, the provisio 
would be unconstitutional and void: But if the difference is founde 
on a reasonable distinction in principle, such discrimination doe 
not deny the equal protection of the laws. The education of chi! 
dren throughout the commonwealth is a subject for legislatioi 
which has occupied the thoughts of the lawmakers from early time 
The duty of legislatures and magistrates to be diligent in the promc 
tion of education among all the people is specially declared in chaj 
ter 5, section 2, of the constitution of the commonwealth. Con 
pulsory attendance of children in the schools is provided for by th 
laws. Money may be appropriated by cities and towns for cor 
veying pupils to and from the public schools. It cannot be said thj 
the legislature may not concern itself with the transportation c 
children to the public schools in the interest of popular educatioi 
just as it provides such children with books and other necessar 
articles. So far as this statute merely gives help to these pupils i 
connection with their acquisition of knowledge in the schools, it : 
justified. As a police regulation in the interest of education, th 
law may well require street railway companies to permit these chi 
dren to ride to school upon their cars, without profit to the con 
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panies, provided it can be done without causing them loss. But if 
such a requirement involves expense, the cost can only be put upon 
the general taxpayers. It cannot be imposed upon the street railway 
companies, or upon that part of the public which pays fares to the 
street railway companies. If, therefore, it plainly appeared that the 
enforcement of this section would cause expense to street railway 
corporations, which they must bear themselves, or put upon other 
classes of passengers in the form of increased fares to make good 
the loss from carrying school children at half rates, the court would 
be obliged to hold that there was a taking of property without due 
process of law, through unconstitutional discrimination. 

Therefore the court was brought to the inquiry whether it was 
possible for the legislature to conclude that this provision would en- 
tail no loss upon the street railway companies. Was it not possible 
for legislators to decide that pupils, in most cases, go to and from 
the public schools at hours when the cars are not in use by persons 
going to and from their work, or by many persons; that the pupils 
generally are of such age and size as not individually to occupy 
nearly so much space as other passengers ; that the difference be- 
tween full fare and half fare is of such importance to the parents 
of many of these pupils that the number who would ride at the half 
rate would be nearly, if not quite, twice as many as at the regular 
rate; and that for these and other reasons railway companies would 
suffer no loss from carrying the children at half the regular fare? 
Unless the court could say as matter of law that such a view would 
be untenable, it could not hold that the statute was unconstitutional. 
Nothing less than a certainty that the provision would cause loss to 
the railway companies, or to some of them, would enable the court 
to hold that the legislature was powerless to make the requirement. 
The question was difficult and doubtful. It involved the considera- 
tion of facts which primarily were for the lawmaking power. All 
presumptions are in favor of the validity of legislation. The evi- 
dence offered by the defendant had no tendency to show that it 
would suffer loss by carrying these pupils at half the regular rates. 
For all that appeared, it would be in better financial condition at 
the end of a year, if it carried the children in compliance with the 
statute, than if it did not carry any of them. The court hesitates 
to say that the lawmakers could not pass the act as one which would 
put no financial burden upon anybody. 

Lastly, the court says that it has come to its notice in former 
cases that before this statute was passed similar conditions were 
sometimes imposed by towns in connection with grants of locations, 
and were accepted with seeming willingness by the railway corpora- 
tions. 
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CARE REQUIRED TO SEE THAT PASSENGERS GET TO 

PLACE OF SAFETY ON CARS. 
Normile vs. Wheeling Traction Co. (W. Va.), 49 S. E. Rep. 1030. 
Feb. 14, 1905. 
Where a street car company stops its cars for the purpose of re- 
ceiving passengers, the supreme court of appeals of West Virginia 
holds that it is charged with the highest degree of care to see that 
all passengers lawfully entering its , cars get to a place of safety 
thereon before starting its cars. 



curve incidental to construction of railway- 
permission to change curve may be granted 

■ by resolution or motion, and duty in re- 
spect to location and construction may be 
'delegated. 

Mannel vs. Detroit, Mt. Clemens & Marine City Railway (Mich.), 
102 N. W. Rep. 633. Feb. 27, 1905. 
The complainant in this case was the owner of certain corner 
property, where a curve was changed to his alleged detriment. He 
contended that permission to change the curve, which was granted 
by motion, could only be given by an ordinance regularly enacted 
and accepted in writing by the defendant, for the reason that the 
statute under which the defendant was authorized to act, being sec- 
tion 6446 of the compiled laws of Michigan of 1897, provided this 
method for street railway companies to obtain the right to con- 
struct and maintain car lines in cities and villages. This, the su- 
preme court of Michigan says, was true as to the original or subse- 
quent grant of a right to construct or maintain a street railway, or 
any material portion of it, through and upon the streets of a city. 
There were, however, certain things to be done in the operation and 
maintenance of such a road, which were incidental. The ordinance 
granting the defendant certain rights in the streets of the city pro- 
vided that the location of all poles, the location and construction of 
all sidetracks, spurs, switches, etc., should be under the control and 
subject to the approval of the common council. This ordinance 
made no provision for curves. It would be unreasonable to suppose 
the legislature intended that a railroad must turn from one street 
into another at right angles. It was reasonable, therefore, to hold 
that this was one of the incidents to the construction of this rail- 
way, which was to be under the control of the common council. 
The common council, under the authority of the statute referred to, 
had entered into a contract with the defendant company to con- 
struct and maintain its railway upon and along the streets of the 
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city. By the terms of this contract certain matters incidental to 
this construction and maintenance were left imder the direction and 
control of the council. This court holds that the construction of 
curves to connect one street with another was one of those matters 
entirely under the control of the council, such control to be exer- 
cised in a reasonable and consistent manner, and by proper action 
of the council through its proper officers. 

The care and control of the streets, under the charter of the city, 
was placed by the legislature in the council. The council, by ordi- 
nance, having granted to the defendant the right under the statute 
to construct and maintain its railway upon certain streets in a cer- 
tain manner, a further grant was necessary, but it was contemplated 
in the ordinance that those things usual and necessary to be done 
were to be left under the control of the council. It was not neces- 
sary to enact an ordinance. The council, by resolution or motion, 
could grant permission to change this curve. The duty of the coun- 
cil in respect to the location' and construction of this curve was 
ministerial, and could be delegated to the committee on streets, or to 
a proper official. 



CROSSING STREET BETWEEN TWO MOTIONLESS CARS. 

Fitzgerald vs. New York City Railway Co. (N. Y. Sup.), 92 N. Y. 
Supp. 732. Mar. 21, 1905. 
It cannot be said to be contributory negligence, as a matter of 
law, the appellate term of the supreme court of New York holds, 
for a person to cross a street railway track between two motionless 
cars. 



RIDING ON PLATFORM OR GOING ON STEP BEFORE 
STOPPING OF CAR CONTRIBUTORY NEGLIGENCE. 

Gaffney vs. Union Traction Co. (Pa.), 60 Atl. Rep 488. Mar. 6, 

1905. 
A passenger was riding on the back platform of a street car, 
though his own testimony showed that there was available room 
inside. This in itself, the supreme court of Pennsylvania says, was 
negligence as a matter of law. But, further, as the car was ap- 
proaching his destination, and he had told the condtjctor to stop, he 
voluntarily put himself in a place of much greater danger by get- 
ting down on the step while the car was still in motion, and he 
was thrown off, as he said, by a sudden jerk. There was really 
no sufficient evidence that the jerk of the car was due to negli- 
gence of the company; but, even if it had been, the passenger's 



326 STREET RAILWAY LAW. 

own negligence, the court holds, would have barred his recovering 
damages. How far a passenger on a street car may carry his prep- 
aration to alight when the car is approaching his destination, the 
court says, depends so entirely on the exact circumstances that a 
discussion would be useless in a case like this, where the facts put 
him outside of any possible rule of justification. 



ELECTRIC STREET CARS INTENDED TO RUN RAPIDLY 
AND ALL USING THE STREET MUST TAKE NOTICE 
OF THE INCREASED DANGER." 

McKee vs. Harrisburg Traction Co. (Pa.), 60 Atl. Rep. 498. Mar. 
6, 1905- 
It is intended, the supreme court of Pennsylvania says, that 
electric street cars should run rapidly. The use of electricity as a 
motive power by street railway companies has increased the danger 
to all persons using city streets, and of this danger they must 
take notice. 



WHEN FAILURE TO STOP CAR PROMPTLY AFTER COL- 
LISION NOT CONCLUSIVE EVIDENCE OF NEGLI- 
GENCE. 

Riley vs. Shreveport Traction Co. (La.), 38 So. Rep. 83. Jan. 
30, 1905. Rehearing denied Feb. 27, 1905. 
The fact that a car runs quite a distance after an accident, the 
supreme court of Louisinan holds, is not conclusive that there was 
negligence on the part of the motorman, if the weight of the testi- 
mony shows that the car was disabled in the collision, and thereby 
became uncontrollable, and for that reason slipped many feet on 
the wet rails. 



STREET RAILWAY NOT EMBRACED IN STATUTE MAK- 
ING CERTAIN JUDGMENTS AGAINST ANY RAILWAY. 
SUPERIOR TO ANY MORTGAGE. 

Daly Bank & Trust Co. of Butte vs. Great Falls Street Railway 
Co. (Mont.), 80 Pac. Rep. 252. Apr. 4, 1905. 
Section 707, division S, compiled statutes of Montana of 1887, 
which provides that "A judgment against any railway corporation 
for any injury to persons or property, or for material furnished, 
or work or labor done upon any of the property of such corpora- 
tion, shall be a lien within the county where recovered on the 
property of such corporation, and such lien shall be prior and su- 
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perior to the lien of any mortgage or trust deed provided for in 
this act," the supreme court of Montana holds, cannot be held to 
embrace street railways. 



CONDUCTOR , MAY REFRESH MEMORY FROM REPORT. 
Clark vs. Union Traction Co. (Pa.), 60 Atl. Rep. 302. Feb. 20, 

1905- 
Where a conductor, at the time of an accident to an alighting 
passenger, made ,a report in writing, containing the names, ad- 
dresses, and occupations of the passengers who were standing on 
the back platform of the car and saw the plaintiff get off, which 
report also contained the name and address of the plaintiff, the 
supreme court of Pennsylvania holds that, while testifying, the 
conductor should have been allowed to refresh his memory from 
the report so made, and that the trial court erred in refusing to 
permit him so to do. 



RUNNING THROUGH SWITCH— COURTS WILL TAKE 
COGNIZANCE THAT CARS DO NOT RUN WITH EN- 
TIRE SMOOTHNESS— NO PRESUMPTION OF NEGLI- 
GENCE FROM INJURY ALONE. 
State, to Use of Charles, vs. United Railways & Electric Co. (Md.), 
60 Atl. Rep. 249. Mar. 22, 1905. 
There is nothing in itself unlawful or negligent, the court of 
appeals of Maryland holds, in running a car through a switch in- 
stead of continuing on the main track of a single-track railway. 

It is a matter of common knowledge, of which the courts will 
take cognizance, that street cars do not run with entire smoothness, 
but are subject to occasional jars and undulations as they enter or 
leave switches, or cross intersecting tracks, or encounter obstacles 
or slight inequalities in the track. 

The mere fact that a person is injured while a passenger on a 
car does not of itself raise a presumption of negligence, in the ab- 
sence of surrounding circumstances from which a legitimate in- 
ference of negligence can be drawn. 



ATTEMPTING TO CROSS TRACKS ON UNUSED STREET 

AT NIGHT CONTRIBUTORY NEGLIGENCE. 
Kalberg vs. Seattle Electric Co. (Wash.), 79 Pac. Rep. iioi. Mar. 
24, 1905. 
The plaintiff, who had just alighted from a car, tripped on a rail 
and was injured in attempting to cross the tracks diagonally on a 
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dark night. The tracks were so constructed that the ends of the 
ties on each side thereof were exposed, and above the surface of 
the ground. The point where the plaintiff attempted to cross the 
tracks was not a public crossing. No part of the street on the side 
of the platform on which she alighted toward her house had ever 
been used as a street or public thoroughfare, except by the street 
car company for its own cars. The street was in its natural state, 
ungraded, unimproved, and unused. The plaintiff was familiar with 
all of the surroundings, and the condition of the tracks, and the 
danger of attempting to cross them at that place in the dark. She 
also knew that there was another way, but a trifle further, by which 
she could have avoided the obstruction. In endeavoring to cross 
these tracks at that place in the dark under these circumstances, 
the supreme court of Washington holds that she must be held to 
have been guilty of contributory negligence. 



RIGHT OF PASSENGER ORDERED OUT OF CAR TO AS- 
SUME THAT RUNNING BOARD HAS BEEN LOW- 
ERED. 

La Clair vs. New York City Railway Co. (N. Y. Sup.), 92 N. Y. 
Supp. 837. Mar. 21, 1905. 
A passenger on a car had with her two small children — one a 
baby in arms, and the other a boy whom she led. The car was an 
open car, and before it reached its stopping place the conductor 
lowered the rail on the right side, and raised the rail on the left. 
When the car reached its destination it stopped, and the conductor 
cried, "All out !" This passenger, who was occupying a seat in 
about the middle of the car, arose, and, placing the baby on her 
left arm, and leading the boy with her right hand, proceeded to 
the edge of the car. She placed the boy on the seat, and, while 
holding the baby on her left arm, stepped fom the car. The run- 
ning board was up, and she fell to the street, and was injured. On 
cross-examination she admitted that she did not look to see if the 
running board was in place before she stepped and the trial court 
dismissed the complaint on the ground that, as a matter of law, 
she was guilty of contributory negligence. But the appellate term 
of the supreme court of New York thinks that this was error. It 
says that the woman had the right to assume that the conductor 
would not order her out of the car until the step or running bcferd 
had been properly adjusted for her to leave the car in safety, and 
her failure to observe was not negligence, as a matter of law. The 
circumstances were significant and important. She was in the pres- 
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ence of the conductor, who was in duty bound to care for her, and 
she had a right to assume that he would do his duty. The baby 
was on her left arm, and the sight of the running board or step 
may have been cut off, had she looked to see it, and her attention 
may have been diverted by care for the safety of the children. 
Whether or not she was herself negligent was a question of fact 
which should have been submitted to the jury for determination, 
under all the facts and circumstances of the case. 



CONDUCTOR ON SINGLE TRACK RAILWAY TO LOOK 
FOR PASSENGERS ON BOTH SIDES. 

Redington vs. Harrisburg Traction Co. (Pa.), 60 Alt. Rep. 305. 
Feb. 20, 1905. 
A car open to receive passengers from both sides, on a single 
track railway, having been stopped at a street crossing to allow 
a passenger, who had signaled, to get on, the supreme court of 
Pennsylvania holds that the conductor was bound to look for the 
entry of passengers from both sides before signaling to the motor- 
man to go ahead. It says that it was his duty to have seen a 
passenger who attempted to board the car on the other side from 
that of the passenger first mentioned. The company had invited 
her to enter from the other side of the car, so that it could not be 
said that she was entering from the wrong side, or from a place 
where the conductor had no reason to expect a passenger to be. 
If this had been a double-track road, where passengers were uni- 
versally expected to get on and off at the right-hand side of the 
platform, the conductor might have been excused for presuming 
that passengers would enter from one side only. But under the cir- 
cumstances he was bound to look for the entry of passengers from 
both sides. The car having been stopped at a street crossing, 
where passengers were to be expected to get on, it was the duty 
of the conductor to give sufficient time to all persons who might 
wish to enter the car to do so in safety. He had no more right 
to imperil the safety of an intending passenger upon one side of the 
car than upon the other. 



VALIDITY OF PURCHASE BY COMPANY OF SHARES OF 
ITS CAPITAL STOCK, AND OF NOTE GIVEN THERE- 
FOR. 

Leonard vs. Draper (Mass.), 73 N. E. Rep. 644. Mar. 3, 1905. 

A note, executed in the name of a street railway corporation, 
was given for capital stock of the corporation, which its officers 



330 STREET RAILWAr LAW. 

thought it desirable to have the corporation buy. It was suggested 
that the purchase of shares of its capital stock by a street railway 
company was illegal, and that therefore a note given in payment 
for such stock was void. But the supreme judicial court of Mas- 
sachusetts says that it was referred to no authority in support of 
this proposition. Such a purchase was not a reduction of the 
capital stock, within the meaning of the Revised Laws, chapter 112, 
sec. 22, for the stock was kept in existence, ready to be sold and 
transferred to another party. The prohibition of ownership by a 
street railway company contained in Rev. Laws, c. 112, sec. 26, re- 
lates to stock in another company, and not to the purchase of its 
own stock. The right of corporations to purchase their own stock, 
unless forbidden by statute, has been recognized. The court dis- 
covers no element of illegality in the note. Nor does it see any 
reason to doubt that it was given for a valuable consideration. 
It was given for stock which was delivered in exchange for the 
note. The stock was property, and it was then supposed to be of 
value. The mere fact that subsequently it proved to be worthless 
did not affect the validity of the note. 



LIMIT TO LIABILITY FOR PAVING— ASSESSMENTS NOT 
CONCLUSIVE WITHOUT PROPER NOTICE. 

City of Mobile vs. Mobile Light & Railway Co. (Ala.), 38 So. Rep. 
127. Dec. 20, 1904. 

Section 85, page 2397, of the Acts of Alabama of 1900-01, pro- 
vides for an estimation of the cost of paving, and an apportionment 
thereof between those who may be liable. But the supreme court 
of Alabama says that it cannot see how this section contemplates 
the fixing of the defendant's liability on an estimate which in- 
cludes the cost of improvements on parts of streets over which its 
line does not run. It may have cost more to improve one part than 
another. And under no contention could the share of the defend- 
ant exceed what the cost of its area bears to the cost of improve- 
ments on that part of the street over which its line is laid. 

Moreover, the court finds that the statute in question, both in 
section 85 and section 91, imposes upon railways only the cost of 
paving between the rails and 18 inches on each side thereof. The 
writer of the opinion is unable to see how underground drainage 
or sewerage can come within the head of "Paving." The court, 
however, does not pretent to hold in this case that paving does not 
include curbing and certain kinds of drainage, or that the defendant 
would not be liable for the preparation of the foundation for the 
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reception of the pavement, or for such curbing as might be deemed 
necessary for drainage, and which has been placed within that 
territory between its rails of within i8 inches on either side there- 
of. But the court cannot conceive of any liability on the part of 
this company, under the terms of the statute, for any cost that may 
have been incurred by the city for curbing or drainage beyond the 
confines of the defendant's territory. 

Section 87 requires notice to be given by publication in a news- 
paper, and by mailing a notice to each abutting owner whose name 
and address are known. Section 91 provides that the assessment 
and collection from the owner of railways shall be made and col- 
lected "as herein provided for as to other property owners." The 
court holds that an assessment cannot be conclusive in the absence 
of the giving of the proper notice. 



CONSTRUCTION OF STATUTE REQUIRING SUBMIS- 
SION OF ORDINANCE TO VOTE. 

State vs. Common Council of City of Wauwautosa (Wis.), 102 
N. W. Rep. 894. Mar. 14, 1905. 
Section i of chapter 387, page 612, laws of Wisconsin for 1903, 
provides that "no ordinance for granting either a street railroad 
* * * franchise, or for the extension of the life of any such ex- 
isting franchise, shall be operative in any city" until "submitted to 
a direct vote," as prescribed therein, if demanded. The supreme 
court of Wisconsin says that this was manifestly intended to cover 
two classes of cases — one where there is an original grant of such 
franchise, and the other where there is the extension of the life 
of an existing franchise and hence applies both to the original grant 
of such franchise and to the extension of the life of an exist- 
ing franchise. Obviously, an ordinance authorizing the extension 
of an existing line and system of street railway in a city upon 
streets or highways therein, with the term of such extension ex- 
piring by the express terms thereof at the same time as the fran- 
chise of which it is a part, is not the original grant of such fran- 
chise. Nor is it the extension of the life of an existing franchise. 
The last part of said section I, the supreme court says, expressly 
declares that "if," as in the case at bar, "the term of such extension 
expires at the same time as the franchise of which it is a part," 
then "the provisions of the section" requiring "that the ordinance 
be submitted to a direct vote," as therein prescribed, "shall not ap- 
ply to the extension of any existing line or system upon any street 
or highway." The life of a franchise only continues during the 
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period of its existence. The section contemplates the extension of 
any existing line of street railway upon other streets and high- 
ways without any extension of the life of an existing franchise. 
In other words, the act contemplates an extension of such system 
in space as well as time. Since the ordinance in question was not 
the original grant of a franchise, nor the extension of the life of 
an existing franchise, it is obvious that it did not come within the 
provision of the section requiring the submission of the same "to 
a direct vote" as therein prescribed. On the contrary, that or- 
dinance merely extended the lines and system of street railroads 
then existing in the city upon the other streets and highways of 
that city, and hence came within the last Clause of the section. In 
other words, the lines and system of street railways existing in 
the city when the ordinance was adopted were thereby extended to 
other streets and highways as therein mentioned. Such is the 
plain meaning of the statute in question. 



INJURY TO PERSON ATTEMPTING TO BOARD CAR IN- 
SIDE OF BARN. 

Kroeger vs. Seattle Electric Co. (Wash.), 79 Pac. Rep. 1115. Mar. 
22, 1905. 
The first regular car to leave a car barn in the morning for a 
certain point left it at 5:15 a. m. A number'of persons were in 
the habit of going to the barn for the purpose of taking this car. 
It would seem that from four to six persons, on an average, took 
this car every morning. A majority of these were police officers, 
who went off duty at 4 o'clock in the morning. The few civilians 
who took the car were usually persons employed on the city streets 
or elsewhere during the night. These people would reach the car 
barn some time before the car was due to leave, and would enter 
the barn and take their seats in the car, there to rest, read the 
paper, or sleep, as they saw fit. No person other than employes was 
invited into the barn, and none of those above-mentioned was for- 
bidden to enter it. The plaintiff reached the barn one morning 
when the car was almost ready to start, the front of the car be- 
ing about even with the front of the barn, leaving the entrance at 
the front of the car not to exceed from two to four feet distant 
from the barn door. When all was in readiness, the motorman and 
conductor gave the usual signals to start, the car moved forward, 
the plaintiff attempted to enter through the front door or entrance 
of the car, and was caught and crushed between the car and the 
barn door. 
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The supreme court of Washington' says that it cannot think that 
the limited use made of this barn by the few persons mentioned 
at the times and under the circumstances stated had the effect to 
transform this place from a car barn and workshop into a pas- 
senger station or depot. There was nothing about the place to 
mislead one, or to induce one to believe that the barn was a proper 
place for passengers to enter' cars for rest or for sleep. When a 
majority of those persons entered the barn to take the car, the car 
was standing on trestles over a pit, without a crew, and it would 
be going entirely too far to hold that the company was a common 
carrier of passengers in relation to a car so situated. All persons 
who entered this barn to take cars did so between the hours of S 
and 6 o'clock in the morning. They adopted this practice for their 
own comfort and convenience. All their surroundings indicated 
to them clearly and fully the purpose for which the barn was con- 
structed and used, and the dangers incident to taking the cars at 
that place. Considering all these facts, and more especially the 
class of persons who thus entered the barn in violation of the 
rules of the company, even conceding such rules to have been un- 
known to them, the court has no hesitancy in saying that the com- 
pany was not a common carrier of passengers in this barn, and was 
not responsible for injuries resulting to passengers from faulty 
construction of the barn. 

The plaintiff was either negligent in not discovering or observ- 
ing the danger, or he was reckless in his attempt to avoid it, and 
there seems no room to doubt as a matter of law that he was 
guilty of contributory negligence, and that such negligence was 
the direct and proximate cause of his unfortunate accident. The 
court should have so instructed the jury. 



POWER OF STATE WITH ASSENT OF COMPANY TO 
CHANGE CONTRACT BETWEEN CITY AND COM- 
PANY AS TO PAVING. 

City of Worcester vs. Worcester Consolidated Street Railway Co. 
(U. S.), 25 S. C. Rep. 327. Feb. 20, 1905. 
The supreme court of the United States says that it has no doubt 
that the legislature of the commonwealth, in the exercise of its 
general legislative power, could abrogate the provisions of the con- 
tract between the city and the railroad company with the assent of 
the latter, and provide another and a different method for the pav- 
ing and repairing of the streets through which the tracks of the 
railroad company were laid under the permit of their extended 
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location. It says that it seems plain to it that the asserted right 
to demand the continuance of the obligation to pave and repair the 
streets, as contained in the orders or decrees of the board of alder- 
men granting to the defendant the right to extend the locations 
of its tracks on the conditions named, did not amount to property 
held by the corporation, which the legislature was unable to touch, 
either by way of limitation or extinguishment. If these restrictions 
or conditions were to be regarded as a contract, it thinks the leg- 
islature would have the same right to terminate it, with the con- 
sent of the railroad company, that the city itself would have. 
These restrictions and conditions were of a public nature, imposed 
as a means of collecting from the railroad company part, or pos- 
sibly the whole, of the expenses of paving or repaving the streets 
in which the tracks were laid, and that method of collection did 
not become an absolute property right in favor of the city, as 
against the right of the legislature to alter or abolish it, or sub- 
stitute some other method with the consent of the company, even 
though as to the company itself there might be a contract not al- 
terable except with its consent. If the contrary contention of the 
city were held valid, it would very largely diminish the right of 
the legislature to deal with its creature in public matters, in a man- 
ner which the legislature might regard as for the public welfare. 
Nor does the court think there was any force in the contention 
that the city had a proprietary right in the property of the rail- 
road company, reserved to it under the original statute of incor- 
poration which simply gave the city the right, during the con- 
tinuance of the charter of the corporation, and after the expiration 
of ten years from the opening of any part of the road for use, to 
purchase all its franchises, property, rights, etc. That right was 
not affected by the legislation in question, even assuming (which 
the court does not for a moment intimate) that the act of 1898 in 
question affected the right of the city to make the purchase under 
the sections referred to. 



TITLE TO CONDITIONALLY FURNISHED RAILS, 
TRUCKS, MOTORS, AND MOTOR EQUIPMENTS- 
CONSTRUCTION OF REQUIREMENT AS TO MAKING 
OF ROLLING STOCK. 

Lorain Steel Co. vs. Norfolk & Bristol Street Railway Co. (Mass.), 
73 N. E. 646. Mar. 3, 1905. 
It was expressly provided by a contract to furnish and equip a 
street railway with rails, trucks, motors, and motor equipments, that 
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the materials made or supplied for this purpose should remain the 
property of the vendor until payment therefor had been fully made. 
This condition was not complied with, and, unless its performance 
was waived, or the defendant had acquired a paramount title, the 
supreme judicial court of Massachusetts says that the vendor, and 
hence the plaintiff, to whose rights it had succeeded, could main- 
tain replevin to recover the rails and other articles delivered, or 
tort in the nature of trover for their conversion, even if the mort- 
gagee, under whom the defendant claimed, was found to be a 
purchaser for value, and without notice. 

When the contract was entered into, and the rails delivered, it 
was understood that they were to be used in the construction of a 
track for the railway company, and the court holds, an assent to 
such use by the vendor was implied from the very nature of the 
undertaking. But by the laying of the rails as a part of the de- 
fendant's track they did not lose their character of personality, and 
become realty, by the fact of annexation, because the defendant's 
predecessor had no land, or interest in land, of which they could 
form a part. 

As to the trucks, motors, and motor equipments, it was insisted 
that under chapter 326, page 355 of the Massachusetts statutes of 
1894, they must be classed as "street railway rolling stock," a con- 
ditional sale of which is not valid against a purchaser in good 
faith, and without notice, unless shown by a written instrument 
duly acknowledged and recorded in the office of the secretary of the 
commonwealth. But the court says that if the language employed 
is given its ordinary meaning, the rolling stock of street railways 
means cars fully equipped for the transportation of passengers or 
of freight, so far as they are permitted to transport merchandise. 
The requirement that each car held by such a title shall be plainly 
marked on each side with the name of the vendor, followed by the 
word "owner," applies to the completed vehicle, and not to the 
separate parts of trucks, motors, trolley pole, electric wiring, and 
frame of the car of which the whole is composed. It is the car, 
and not its component parts, that is meant. The purpose of the 
statute is to afford protection to attaching creditors and purchasers 
of the character described in the act, and to prevent them from 
being misled to their injury by a debtor or vendor who has no title 
to property of this description, though in its possession, and which 
it apparently owns, but where the ownership at the time is actually 
in another. Nor is this meaning changed by the use of the word 
"equipment" in the title of the act. 
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Again, the court says that, even if the amount originally due was 
reduced by payments so that the remainder of the unpaid purchase 
price was less than the market value of the property converted, yet 
the plaintiff had the general title, with the right to immediate pos- 
session by reason of the failure of the defendant to comply with 
the conditions of the contract. If such right of possession was 
asserted, and the property retaken without suit, the vendee, under 
a contract like this, would have no cause of action to recover back 
money already paid; and where such a claim cannot be directly 
asserted, and is not actionable, it is not admissible in evidence either 
by way of mitigation of damages or to avoid circuity of action. 
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o-t contrp-'t "« to 230 

Compensation, lowering of tunnel vTlth- 
out ma y be required 305 

CoTrnensation, provision for in act au- 
thorizing trestle 319 

Competition not prevented 1T8 



Condemnation case, appeal by consoli- 
dated company in 298 

Condemnation for second track of strip 
along railroad 266 

Condemnation for power house, at dis- 
tance, and for wires 221 

Condemnation, jurisdiction of federal 
courts as to 280 

Condemnation, measure of damages for 
land taken by 159 

Condemnation, no right of to save dis- 
tance 240 

Condemnation, none of strips of rail- 
road right of way. 63 

Condemnation not authorized to secure 
water power 8 

Condemnation of unaccepted street. ... 48 

Condemnation of adjoining strip of land 
authorized 127 

Condemnation, power of under Illinois 
sta"tute 240 

Condemnation proceedings not affected 
by conveyance 10 

Condemnation proceedings, parties to. . .307 

Condemnation, sufficient compliance with 
statute for 91 

Condemnation, time of filing petition for. 307 

Condition, accepting location does not 
validate illegal 183 

Condition, consent must fall on annul- 
ment of 181 

■ Condition, effect of similar having been 
accepted 323 

Conditions, invalid voted to be inserted 
in franchises 52 

Condition, no consideration for new to 
attach to pass 10 

Condition, power to impose reasonable on 
grant implied 85 

CiindJtinnfll sale of equipment, title ac- 
quired by 334 

Conductor and gripman on different 
trains fellow servants 194 

Conductor, assault by after passenger has 
left car 275 

Conductor assumes risk using single 
track without signals 183 

Conductor beini; out of transfers 184 

Conductor, belief of as to coin not being 
good not enough 36 

Conductor bound to know dangers and 
to act accordingly 217 

Conductor, but one required for two cars 
coupled together 142 

Conductor cannot compel passenger to 
unfold transfer 235 

Conductor, character of immaterial in 
ejection ease 236 

Conductor, , decision of as to what cum- 
bersome package 234 

Conductor, duty of as to preserving 
peace on car 296 

Conductor, duty of to Infantile tres- 
passer 197 

Conductor, duty of when car stops pre- 
maturely 101 

Conductor, duty of where passengers do 
not usuallv signal 39 

Conductor, duty to correct mistakes of. . 55 

Conductor, falling ticket punch of strik- 
ing passenger 248 
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Cqhductor, following by passengers of 
'''■ "^ of 131 

Conductor frightening child Into jump- 
ing from moving car 9 

Conductor getting on moving car with 
passenger on steps 83 

Condurtnr hag no right to waive or dis- 
regard rule 1S7 

Conductor, hand of coming in contact 
with passenger's face 101 

Conductor, injury from distinct negli- 
gence of 285 

Conductor. in-5"i-T- to from not provld- 
Ina: sufficient cars 257 

Conductor, Injury to from pulling out of 
trolley pole 154 

Conductor, injury to while reversing trol- 
ley 58 

Cnndiirtor jumping off before collision. . 66 

Conductor, language of not making a 
contract to transfer 236 

Conductor, limit to courtesy and super- 
vision demanded of 200 

Conductor may refresh memory from re- 
port 327 

Conductor not required to anticipate un- 
usual movements 195 

Conductor on one oar and motorman on 
other fellow servants 193 

Conductor on single track, duty of to 
look for passengers 329 

Conductor ordering newsboy off, require- 
ments of 29 

Conductor, passenger may assume will do 
duty 328 

Conductor, passenger not required to ver- 
ify acts of 95 

Conductor, patron not liable for report- 
ing misconduct of 232 

Conductor placing himself on side step.. 101 

Conductor putting head out of window, 
striking post 158 

Conductor refusing change with Insult- 
ing language 214 

Conductor refusing money believed to be 
countorf eit 145 

Conductor, right of to resent an Insult 
or assault 296 

Conductor, risk from proximity of trees 
to track assumed by 37 

Conductor, shooting of passenger by after 
alighting 294 

Conductor temporarily laid off, riding 
free, Injury to 277 

Conductor to note distance of pillar and 
size of passenger 195 

Conductor trying to push off person at- 
tempting to get on 155 

Conductor, verbal transfer from InsuflS- 
clent 187 

Conductor, when not to allow getting on 
or nfp moving car 313 

Conduit, underground, duty to use to per- 
form contract 126 

Consents, abutter Interfering with use 
of not enjoined 158 

Consent cannot be withdrawn after con- 
struction of road 203 

Consent confers a property right 203 

Consent, construction of statute as to 
setting municipal 122 



Consents, cross-streets not counted In 
figuring required 219 

Consents, efficacy of 173 

Consent must fall on annulment of con- 
dition 181 

Consent, nature of 158, 203 

Consent of authorities may be assumed.. 97 

Consent of beneficiary under trust, va- 
lidity of 186 

Consent of bishop not holding legal title 
invalid 186 

Consent of council to abandonment of 
street 203 

Consent of state, contract disabling com- 
pany void without 246 

Consent of state, abandonment of right 
without 103 

Consmts. presumption as to covering 
enough feet 24 

Consent, real owner in possession may 
give 44 

Consent, receiver cannot abandon rights 
acquired under 203 

Consents required to be sealed and ac- 
knowledged 24 

Consents, right to refuse second hearing 
to objectors to 186 

Consent, sale of against public property. 224 

Consent to right away, binding after 
action under 287 

Consent, trying to obtain to reconstruc- 
,tIon ; 203 

Consents, validity of contract to pave 
street for frontage 45 

Consideration, no for new conditions to 
attach to pass 10 

Consnlidflted company, appeal by in con- 
demnation case A .298 

Cnns'^ii'i-'Hon, how effected 62 

Consolidation, judgment after, against 
old company 62 

Consolidation, modifying contracts in 
ordinance for 238 

Consolidation, provision against of com- 
peting railroads 77 

Conspiracy, assault on colored person 
at park due to 143 

ConBtruotion. abutter entitled to com- 
pensation before 88 

ConRtructlon, departure In from approved 
plans 165 

Construction in time required, rights 
after failure of 317 

Construction of authorized dangerous 
grade crossing 163 

Construction of curve, delegation of duty 
as to 324 

Construction of railway, curve Incidental 
to 324 

Construction, power of selectmen to pre- 
scribe cheaper 120 

Construction, prohibition against digging 
no restriction on 89 

Construction of road, care required in... 99 

Construction of road, failure of for nar- 
rowness of street 126 

Construction of road, right of employe 
to assume safety of 193 

Construction of road, rights of first gran- 
tee as to 171 
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Construction, ratification by city of va- 
riations in 165 

Construction, remedy for Improper In 
damages 9 

Construction requirements, and payment 
of excise tax 120 

Construction, time allowed by statute 
for 122 

Construction unlawful for want of con- 
tinuous route 233 

Construction, where not designated, 
abutter cannot enjoin 9 

Construction which will obstruct street 
may be enjoined 137 

Constitutionality of ten-hour law 48 

Contract as to paving, power of state 
to change . . .r. 333 

Contract as to right of way, binding 
after action under 287 

Contract disabling company void with- 
out consent of state 246 

Contract, duty to secure extra spare to 
perform 126 

"Contract for depot or stopping place, 
damages for breach 210 

Contract for discontinuance of unprof- 
ituhlp part of road 246 

Contract for rails, trucks, motors con- 
strued 334 

Contract for payment on failure to oper- 
ate road construed 262 

Contract giving option for consent not 
enforceable 224 

Contract, language of conductor not mak- 
ing to transfer 236 

Contract, modifying, in ordinances for 
extensions, etc 238 

Contract, no Injunction for anticipated 
breach of 242 

Contract, no presumption that company 
will violate 242 

Contract requiring deposit and construc- 
tion within year 317 

Contra ct to accept right of way, dam- 
as-ps for brpfirh of 18 

Contract, too late tender of right of way 
under 301 

Contract to pay license, statute of limi- 
tations applies to 271 

Contract to pave street for frontage con- 
sents, validity of • 45 

Contract to run cars, damages for breach 
of ^...148 

Contract to run cars to village means 
beyond boundary 168 

Contract with abutting property owners 
to pave street 132 

Contract with steam railroad as to bridge 
and fares 251 

Contractor for construction, duty of 317 

Contractor for painting poles, duty to 
employe of 181 

Contributory negligence, being on plat- 
form or step 325 

Contributory negligence, boarding cars 
with arms full not 220 

Contributory negligence, crossing be- 
tween motionless cars 325 

Contributory negligence dependent on 
circumstances ^ 133 



Contributory negligence, engaging in 

'1 '^rous work not 71 

Contributory negligence, failure to look 

and listen 61 

Contributory negligence good defense in 

alighting case •_ 151 

Contributory negligence going on far 

track not looking 285 

Contributory negligence in crossing acci- 
dents 290 

Contributory negligence in unused street 

at night 327 

Contributory negligence, no, in child 

jumping ofC car 190 

Contributory negligence, no Inference as 

to freedom from 54 

Contributory negligence, not observing 

as to footboard not 328 

Contributory negligence, no, using plat- 
form to change cars 223 

Contributory negligence, no, where wider 

car used 218 

Contributory negligence of passenger 162 

Contributory negligence, remaining In 

wagon not necessarily 50 

Contributory negligence, seizing running 

board not per se 18 

Contributory negligence trying to board 

car going to shed 208 

Contributory negligence trying to board 

car in barn 333 

Contributory negligence trying to pass In 

front of car 213 

Contributory negligence, what Is, In 

passenger alighting 264 

Contributory negligence, when Jumping 

from car not 123 

Contributory negligence, when no defense 48 
Control, care to be used in keeping car 

under , . , 114 

Control, duty as to 250 

Control, duty to have car under at 

crossings 31 

Control, duty to have car under 146 

Control of car, loss of by carelessness 

of raotorman 202 

Control, when cars may be said to be 

under 131 

Conveyance, condemnation proceedings 

not a ff pcted by 10 

Corporation, foreign, not complying with 

laws of state 244 

Corporation, injunction against transfer 

to foreign 14 

Court, federal, jurisdiction of over con- 
demnation 280 

Court, federal, not given jurisdiction by 

adverse report 35 

Court, federal, when foreign corporation 

barred from 244 

Court of equity, case as to grants and 

fares for 238 

Court, power of to order certificate of 

convenience 315 

Court, power of to order reduction of 

speed 36 

Court, securing unnecessary approval of 

to reconstruction 203 

Creditors, sale to another company void 

as to 77 
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Criminal responsibility of oflScers or 

agents 163 

Crossing, act authorizing temporary tres- 
tle at railroad 319 

Crossing accidents, contributory negli- 
gence in 290 

Crossing ahead of car, attempting Ill 

Crossing, country, of electric railway, 

care required at 222 

Crossing, damages for injury to private.. 138 
Crossing, dangerous grade, construction 

of authorized 163 

Crossing, duty to have car under con- 
trol at 31 

Crossing, duty of motorman to keep 

lookout at 134 

Crossing, equal ' rights of company and 

pedestrian at 21 

Crossing, finality of commissioners' de- 
cree as to 130 

Crossing, injury to pedestrian between 

cars on _ 90 

Crossings, most abutter can ask 97 

Crossings, mutual care required at 146 

Cross-streets not counted in figuring con- 
sents required 219 

Crossing, no assessment for eliminating 

grade 292 

Crossings, paramount right between. ... 42 
Crossing, railroad, not required by stat- 
ute to stop at 263 

Crossing, rights of vehicle at street 185 

Crossing, speed at 31 

Crossing steam railroad, trestle for not 

authorized 135 

Crossing, stopping at short distance from. 144 
Crossing street between two motionless 

cars 325 

Crossing, street, care required of motor- 
man at 60 

Cross-street containing tracks, duty of 

motorman at 54 

Crossing, sufficient allegation of not 

keeping lookout at 60 

Crossing tracks, attempting at night on 

unused street 327 

Crossing tracks, duty and right of person. 311 
Curves, care required at where side- 
walk is overlapped 161 

Curve, delegating duty as to location 

and construction of 324 

Curve, duty not to permit cars to meet 

at 90 

Curve incidental to construction of rail- 
way 324 

Curve, Injury from to pedestrian be- 
tween cars 90 

Curve, not required to light 232 

Curve, permission to change, how may 

be granted 324 

Curve, running president's car at high 

speed around 167 

Custom, local must be pleaded to admit 

evidence of it 185 

Cut, no liability to abutter for of rail- 
road crossed 135 

Cut, not authorized to leave unprotect- 
ed in highway 231 

Damages, contract for liquidated for not 
operating road 262 



Damages for false Imprisonment of mo- 
torman 320 

Damages for injury to private crossings. 138 

Damages for no depot or stopping places 
as contracted 210 

Damages for obstruction of street with 
viaduct 276 

Damages for refusal to accept right of 
way 16 

Damages for refusal of change with in- 
sults 214 

Damages, inadequate in condemnation, 
for federal court 280 

Damage, liability for special to abutter.. 242 

Damage, measure for cutting off access 
to property 86 

Damages, measure of for land taken by 
condemnation 159 

Damages, measure of for property taken 
by condemnation 307 

Damages, no punitory after prosecuting 
employes 93 

Damages not recoverable for not running 
cars 148 

Damages, remedy in for improper con- 
struction or operation 9 

Damages, stipulation or liquidated 45 

Damages, when no, for Injury to fence in 
highway 138 

Danger, duty to passengers in approach- 
ing place of 104 

Deaf person, walking on track, duty of 
to look back 79 

Deafness no excuse for not taking care. 23 

Deed of right of way not authorizing 
building trestle 135 

Defense, approval of switch by city en- 
gineer no 149 

Defense, contributory negligence good In 
alighting case 151 

Defense, Allure of authorities to protest 
as to cut no 231 

Defense for refusing transfers, another 
route no 169 

Defense for refusing transfers, not to 
crowd street no 169 

Defense. frequent slipping of trolley 
wires off pole no 27 

Defense, frequent inspection no 71 

Defense of motorman being thrown from 
car by shock 202 

Defense, when, contributory negligence no 48 

Deposit of check, rights after and delay 
in construction 317 

Depot, damages for breach of contract 
for 21« 

Derailment, cause of for injury and not 
expert 318 

Derailment, duty to ascertain and re- 
move causes for 74 

Derailment, no recovery for by one rid- 
ing on platform 82 

Derailing switch, not putting in 163 

Destination of car Indicated by sign.... 174 

Destination of car, sufficient designation 
of 156 

Directors, sale to another company partly 
for benefit of 77 

Dogs, care required to avoid killing 261 

Dogs, reasonableness of rule against car- 
rying on cars 245 
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Driver and conductor riding free are fel- 
low serv.'rta 277 

Driver, motorman not 33(6 

Duty to person once on car 11 

Ejection, character of conductor imma- 
terial in action for 236 

Ejection, extent to whlcli a passenger 
may resist wrongful 274 

Ejection for failure to have valid trans- 
fer or pay fare 247 

Ejection for failure to produce good 
ticket or pay fare 130 

Ejection, form of action for wrongful.. 25 

Ejection, language not justifying 236 

Ejection . not warranted by belief that 
coin is not good 36 

Ejection of passenger or trespasser by 
motorman 316 

Ejection of passenger presenting wrong- 
ly punched transfer 55 

Ejection, right of passenger to resist 
wrongful 145 

Ejection, unlawful 29 

Electricity, adoption of does not enlarge 
powers 240 

Electricity, care required in operating 
cars propelled by 289 

Electricity, care required of common car- 
rier using 6Si 

Electricity, Incredible evidence ^s to ac- 
tions of 198 

Electricity in wires when not needed in 
time of strike 271 

Electricity, no condemnation of water 
power to generate 8 

Electricity, production for use of manu- 
facturing purpose 258 

Elevated railway, exempting in school- 
children law 322 

Elevator, fall of car 35 

Embankment, abutter accepting compen- 
sation for, effect of 220 

Embankment, rights as to condemnation 
account of narrow 240 

Employe a competent witness 260 

Employe, duty to 232 

Employe, injury to riding home on pass. . 73 

Employe, liability of company for torts 
of 145 

Employers' liability act applied to con- 
ductor riding free 277 

Employe, right of to assume safety of 
construction of road 193 

Engineer, city, approval of loose-tongue 
switch by 149 

Evidence, absence of accidents for 11 
years 17 

Evidence, admissibility in of municipal 
rules of road 115 

Evidence and presumption of negligence. 194 

Evidence, familiarity with tracks by foot- 
board passenger 215 

Evidence, frequent breaking of trolley 
wire as 283 

Evidence from certain conditions having 
been accepted 323 

Evidence from coming and going of cars 
on same track 123 

Evidence, inadmissible as to nelghbor- 
hoo'd 197 



Evidence, incredible, as to actions of 
electricity 198 

Evidence, insufficient of profits lost by 
not operating 90 

Evidence, no of waiver of rule as to 
riding on platform 15 

Evidence, not sufficient of injury 288 

Evidence of ability of car to make great 
speed admissible Ill 

Evidence of character of repair, failure 
to hold as 203 

Evidence of company operating line, 
transfer as 286 

Evidence of custom as to boarding of 
cars in barn 263 

Evidence of local custom, admissibility 
of 185 

Evidence of malice, refusing fare and 
ordering arrest 61 

Evidence of motorman being angry ad- 
missible 74 

Evidence of negligence, burning out of 
fuse not 106 

Evidence of negligence, collision from 
two directions 141 

Evidence of negligence, failure to pro- 
vide fenders 80 

Evidence of negligence, not stopping 
promptly as 326 

Evidence, oral to vary written grant of 
location 120 

Evidence, ordinance against jumping off 
cars not 190 

Evidence, ordinance expressive of law as 
to care not 272 

Evidence, ordinance prohibiting jumping 
off moving cars 267 

Evidence, preponderance of oral not de- 
cisive 139 

Evidence, pulling loose of handrail as.. 205 

Evidence, rule as to ears not stopping 
when late as 175 

Evidence, statement of motorman after 
accident as 60 

Evidence, transfer ticket not required to 
be offered in 144 

Evidence, warning of commissioners is in 
injury case 162 

Evidence, when rule of company compe- 
tent 154 

Evidence where motormen arrested to 
prevent running cars 320 

Expense, large required not decisive 139 

Expense of safeguards a.t railroad cross- 
ing, apportioning 51 

Expert, cause of derailment for jury and 
not 318 

Express, interurban road carrying light.. 242 

Extension, copy of record of adoption of 
to be filed .122 

Extension, general franchise providing 
for as needed 178 

Extension, lessor may apply for per- 
mission for 44 

Extension, modifying contracts in ordl- 
nace for 238 

Extension, no constructing i^ew road as 
without certificate .". .252 

Extension, notice not required for per- 
mission for 178 
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Extension of system, power to buy lines 

for 46 

Extension, requirements in ordinance for. 331 
Extension, too-late tender of right of 

way for 301 

False imprisonment by employe acting 

as police officer 191 

Fare, accepting location does not vali- 
date conditions 183 

Fare, duty to receive money tendered for 

and give change 214 

Fare, failure to produce transfer evasion 

of 187 

Fare, law requiring carrying of school 

children for half 321 

Fare must be paid although no chance 

to use transfers 96 

Fare, no penalty for mistalie applying 

provisions as to 129 

Fare, passage limited to run of car on 

which paid 236 

Fare, power of legislature to regulate 

rates of 219 

Fare, prerequisites to charging higher 

than for tickets 147 

Pare, refusing to accept and ordering 

arrest 61 

Fare, requirement as to may have extra- 

tprritnrlnl effect 88 

Fare, rights of passenger lost by not 

payin,*? aornnd due 217 

Fares, validity of contract with steam 

railrofid jis to 251 

Pare, validity of provisions in ordinances 

affecting 238 

Fellow-servant act, deemed a railroad 

company with 7 

ppnow-sprvant act. railroad, not applica- 
ble .- 58 

Fellow-sprvant. car starter, of motorman 

and conductor 58 

Fellow-sprvants. conductor and gripman •• 

on different trains 194 

Pellow-servants. conductor and motorman 

nrt different cars 193 

Fellow-servants, conductor riding free and 

driver are 277 

Pellow-servants, laborer riding on work 

car and employes 181 

Pel Inw- servant rule, Incompetent servant 

, and 66 

Pellow-servants, starter and car repair- 
er not .^ 183 

Fen/'e in highway.' duty of abutter to 

remove after notice 1 38 

Fence in road, duty to 299 

Pender, burden of proof as to absence 

of being negligence. 182 

Pender, but one required for two cars 

coupled together 142 

Fenders, failure to provide evidence of 

negligence 80 

Pender law, suspension of operation of 

by commission 80 

Fender of ftntlonary unlighted car, 

stumbling over 55 

Fender, right to predicate negligence on 

absence of 209 

Filing of copy of record as to extension 

required 122 



FUing of petition for condemnation, time 
of 307 

Fill, no liability to abutter for of rail- 
road crossed 135 

Financial embarrassment of company Im- 
material 120 

Fire engine or truck, rights between 
and trolley cars 185 

Fire vehicle, what driver of may expect.. Ill 

Flagman, purchaser of equipment not lia- 
ble for wages of 116 

Float, care required to avoid collision 
between car and 223 

Foggy morning, no headlight or gong 
sounding on 49 

Footboard striking person waiting on 
platform 156 

Foreclosure, priority of claims against 
fund derived by 105 

Forfeiture, delay in commencing proceed- 
ings for 85 

Fnrfriture of charter 176 

Forfeiture only enforceable at election 
of state 228 

Forfeiture, public only can take advan- 
tage of 203 

Franchise, adverse report of committee 
no impairment of 35 

Franchise, amount bid for to be credit- 
ed upon tax 157 

Franchise and right of way are realty.. 103 

Franchise, assignment of void carries no 
rights 301 

Franchise contract, power to modify 238 

Franchise defined 70 

Franchise, distinctions in meanings of 
term 103 

Franchise for tracks making trap, duty 
after accepting 217 

Franchise, general providing for exten- 
sions as needed 178 

Franchise, giving of mortgage not pro- 
hibited alienation of 65 

Franchise, granting of a legislative 
function 22 

Franchises, invalid conditions voted to 
be inserted in 52 

Franchise, none In Illinois for Individ- 
uals 70 

Franchise, not required to give trans- 
fers after assigning 336 

Franchise not granted to highest bidder 
after advertising 301 

Fran^b'^p nrdinance, statute requiring 
submitting to vote 331 

Franchise, power of state to provide for 
taxing special 110 

Franchise, property inseparable part of 
special 110 

Franchise requirement In fare, extra- 
territorial effect of 88 

Franchise statute, meaning in of "next 
highest*' bidder 207 

Franchise, sufficient notice of application 
for 22 

Franchise, value of not taxable under 
Iowa statute 33 

Freight cars run In violation of law, In- 
jury from 132 

Fuse box, * Improper location of lOfl 

Fuse, burning out of 106 
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Gate, boy getting on rear step outside 

of closed 197 

Gate, opening of front by motorman. .. . 8 

Gates, when required on cars 246 

Opflr wh ppl. defect In 35 

Gong, duty to sound 60 

Go"? dnty to stop sounding for fright- 
ened horse 141 

Gong, failure to sound for person work- 
ing near track 12 

Gong, not sounding on foggy morning.. 49 
Gong, possession of matter of common 

knowledge 259 

Gone- when duty to sound 161 

Grade crossing, no assessment for elimi- 
nating 292 

Grade, no compensation to abutter for 

lowering of 9T 

Grade, policeman placing beam to have 

truck pushed up 119 

Grade, right to 138 

Grant of location, oral evidence to vary 

wiilten 120 

Grant, validity of conditioning on build- 
ing of branch S5 

Gripman and conductor on different trains 

fellow-servants 194 

Handrail, duty to have sound and secure. 205 
Handrail, failure to take hold of in 

alighting 200 

Handrail, injury from pulling loose of . .205 
Headlight, having no on foggy morning.. 49 
Heating of plate over wheel setting fire, 

presumption in 12S 

Highway, care required running cars on.. 161 
Highways, construction authority In state 

and territorial 221 

Highway, construction in which may be 

enjoined 137 

Highway, duty of abutter to remove 

fence In after notice 138 

Highway, empty reel left by side of and 

rolled by boys 18S 

Highway, limit to right of deviation 

from 240 

Highway, not authorized to leave un- - 

protected cut In 251 

Highway, ownership of by plank road 

company immaterial 97 

Highway, prohibition against digging on 

edge of 89 

Highway, removing obstruction from 

track and leaving in 226 

Highway, rights in use of public 290 

Highway, tracks may be placed at side 

of 97 

Horse, care required when one is fright- 
ened by car 11 

Horse, duty of motorman where balks or 

Is stalled CO 

Horse, duty on seeing frightened 141 

Horse, frightening of with advertising 

banner on car 159 

Horse, no liability for fallen kicking 

passenger 130 

Hose wagon, collision with Ill 

Incorporation, sufficiency of under indus- 
trial act 05 

Injunction against Interference . by sec- 
ond grantee 171 



Injunction against transfer to foreign 

corporation 14 

Injunction between companies against 

stopping cars 245, 273 

Injunction, no, against interference with 

use of consents 158 

Injunction, no against trestle required 

by commissioner 135 

Inju'if^tion. no for abutter against con- 
struction 9 

Injunction, no for anticipated breach of 

contract 242 

Injunction, no without prior demand for 

guard wires , 115 

Injunction, right to of abutter on coun- 
try road 102 

Injunction, when abutter entitled to. . . ,137 
Injury, anticipated, no ground for in- 
junction 242 

Injury cases, application of certain prin- 
ciples to 290 

Injury cases, presumptions and burden 

of proof In 272 

Injury, duty to prevent 272 

Injury, limit to liability for 225 

Injury, no presumption of negligence 

from 327 

Injury, not sufflclent evidence of 288 

Injury, question of reality of for jury.. 198 

Inspection, frequent no defense 71 

Inspection, inadequate 35 

Inspection of platform, duty as to 223 

Inspection of poles, duty of company and 

lineman as to 13 

Inspection of poles, no duty of on com- 
pany 75 

Inspection, reasonableness of 223 

Insulation, duty of as to span wires 71 

Insulation, primary object of 71 

Insult, right of conductor to resent 296 

Instruction to jury, an ordinance not 

suitable for 20 

Insurer, company not 225 

Insurer, not a 63 

Insurer of passengers, company not 310 

Intersection of streets, where two meet 

to be treated as 129 

Interurban cars an additional burden on 

city streets 170 

Internrbnn car, negligence in riding on 

platform of 82 

Interurban railway, similarity of to or- 
dinary electric 242 

Interurban railroads, classification of not 

decided 172 

Internrban road not an additional servi- 
tude 242 

Invitation, meaning of the word 314 

Invitation, stopping car implied to take 

same 99 

invitation, tolerating boarding of cars 

anywhere not ^ 205 

Invltfttlon to alight authority to do so.. 264 
Invitation to alight from moving car, 

opening gate not 8 

Invitation to board car, slowing down not 31 
Invitation to board moving car, slowing 

up o.n signal not 11 

Invitation to board moving car, acta 

constituting 133 

Jerk starting up with 11 



Xll 



STREET RAILWAY LAW. 



Judgment after consolidation against old 
company 02 

Judgment ag;iinst railway made superior 
to mortgage 326 

Judgment in transfer penalty case, dis- 
position of 304 

Judgment, statute as to- against any 
railroad corporation 65 

Jury, cause of derailment for and not 
expert 318 

Jury, questions as to action of electricity 
and injury for 198 

Jury, questions as to exorcise of care by 
pedestrian for 208 

Jury, questions for as to care required 
in crowded street 276 

Jury, question of contributory negligence 
usually for 290 

Laborer in highway, duty of, and to.. 12 

Laborer riding on work car and employes 
fellow-servants 181 

Langu;:ge, Insulting and abusive by con- 
ductor, liable for 214 

Language not justifying ejection 235 

Leakages, duty to detect and remedy 
in span wires 71 

Lease, benefit of improvements to realty 
held under 109 

Leased properly included in exemption 
from taxation 118 

Lease, rights under embraced in lien 
mortgage . . . . , 247 

Lease, transfers required by statute In 
case of 269 

Lease, where municipality cannot ques- 
tion validity of 75 

Legislature . has control over state and 
territorial roads 221 

Legislature, power of to regulate rates 
of fare 219 

Lessee, city can enforce against liability 
for fee 182 

Lessee, liability for wrongful or negli- 
gent operation by 155 1 

Lessor may apply for permission for ex- 
tension 44 

Liability law, street railway within rail- 
road .J, 7 

License fee, company obligated to pay for 
each car run 181 

License, no, from authorities to enter 
private property 137 

License, statute of limitations applies 
to contract to pay 271 

Licensr- tax, payment of abrogated, how 
treated 232 

Lien fnr attorney's fees, how may be 
enforced ; 41 

Lien, mechanic's, on building conveyed 
for railroad use 258 

Lien, mortgage covering after-aoqulred 
property a prior 7 

Lien of mortgn^^o on new property and 
lease rights 247 

Lien, priority of 46 

Lien, statute as to prior not applicable to 
street railway 65 

Lien, when for paving taxes superior.. 46 

Light, absence of red on rear car.... 66 

Light, divided opinion on duty to place 
on switch 73 



Light, duty of one seeing in distance.. 26 

Lighting of curves not required 232 

Line, contract for* discontinuance of un- 
profitable part of 246 

Line covered by ordinance as to tickets 
and transfers 312 

Lineman, care required of in removal of 
wires 13 

Lineman, risk of old po-les falling as- 
sumed by 75 

Limitations, statute of applies to con- 
tract to pay license 271 

Location, acceptance of does not vali- 
date fare conditions 183 

Isocation, insufficient for occupation of 
street 76 

Location, nature of action of selectmen in ■' 
granting 53 

Location of curve, delegation of duty as 
to 324 

Location of road before Incorporation of 
city, rights by 307 

Location, power of after purchase of 
line 266 

Looking and listening, duty of 32, 85, 222 

Looking and listening, duty of driver of 
hose wagon as to Ill 

Looking and listening, failure of con- 
tributory negligence 61 

Looking and listening, failure of person 
In vehicle as to 88 

Looking and listening, inference and duty 
as to 167 

Lookl-n"- ftnfl listening sufficient without 
Stopping 311 

Looking back, bicyclist stopping in front 
of car without 92 

Looking back, duty of deaf person walk- 
ing on track as to 79 

Looking behind, what not required in 
for vehicle on track 284 

Looking both ways, duty of 43 

Looking for car, continuous not required 
of laborer 12 

Looking for cars, duty of driver of ve- 
hicle as to 290 

Looking for car, duty of pedestrian at 
crossing as to 298 

Looking for car on other track by pas- 
senger on footboard 215 

Looking for car, presumption of as to 
pedestrian 298 

Looking for car, stepping on farther 
track without 285 

Looking for car until track is reached, 
duty of 117 

looking, listening and stopping, duty as 
to 49 

Looking, listening and stopping, duty of. 141 

Looking, no Inference as to 54 

Looking, starting of car by motorman 
withont 19 

Lookout, sufficient allegation of not 
keeping at crossing. 60 

Ma il matter, interurban road carrying . . 242 

Miiin line, right to connect branch with.. 168 

Maintenance of authorized dangerous 
ur (I- ■ rnsslng 163 

Management of road, power of state to 
regulate 61 
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Mandamus, abutter not entitled to ac- 
count of switch 165 

Mandamus, individual cannot by compel 
giving of transfers 176 

Mandamus, individual cannot compel giv- 
ing transfers by . .^ 109 

Manufacturing purpose, production for 
use of electricity 258 

Map, insufflcient 173 

Marchers, duty of 271 

Material taken up when laying track, 
right to use again 199 

Mileage to be used in computing receipts 
for taxation 300 

Mistakes of conductor duty to correct 55 

Mob, duty to passengers in attempting 
to run car through 104 

Money, belief as to not being good not 
enough 36 

Money believed to be counterfeit, con- 
ductor refusing 145 

Money tendered, duty to receive and to 
return change for 214 

Mortgage covers after-acquired property 
and lease rights .247 

Mortgage covering after-acquired prop- 
erty a prior lien 7 

Mortgage, giving of not prohibited alien- 
ation of franchise 65 

Mortgage, judgments against railway 
made superior to 326 

Mortgage, validity of 46 

Motion, permission to change curve may 
be granted by 324 

Motive power, care where electricity Is.. 63 

Motive power does not determine char- 
acter of company 150 

Motorman, assumption by of risk from 
work car on track 170 

Motorman, authority of 119 

Motorman bound to know dangers and to 
act accordingly 217 

Motorman, but one required for two cars 
coupled together 142 

Motorman, care required of at street 
crossing 60 

Motorman, confronted by sudden danger, 
duty of 79 

Motorman, defense of having been thrown 
from car by shock 202 

Motorman, duty of where horse balks or 
Is stalled 50 

Motorman, duty of as to looking for car. 117 

Motorman, duty of at cross-street con- 
taining tracks 54 

Motorman, duty of, seeing a person near 
track 94 

Motorman, duty of to keep careful look- 
out ahead 134 

Motorman, duty of to listen for signal 
to stop 74 

Motorman, duty of to look for those de- 
siring to ride 220 

Motorman, duty of to passengers on plat- 
form 196 

Motorman. duty of to avoid collisions 
and injuring people 64 

Motorman, duty of to avoid Injury to 
persons using street 161 

Motorman," duty of when animal comes 
suddenly on track 180 



Motorman, objection of passenger or tres- 
passer by 316 

Motorman, employing too young and In- 
experienced 94 

Motorman, evidence of being angry ad- 
missible 74 

Motorman, inefHclency of in emergency. .203 

Motorman In heart of city, knowledge 
and care demanded of 213 

Motorman, injury to from car ! ahead 
running backward 66 

Motorman, loss of control of car by 
carelessness of 202 

Motorman may assume people near track 
will let car pass 61 

Motorman may presume driver of vehicle 
will use senses 312 

Motorman not "driver" 316 

Motorman on one car and conductor on 
other fellow-servants 193 

Motorman, opening of front gate by 8 

Motorman, presence of mind essential to 
competency of 203 

Motorman, risk assumed by in removal 
of trolley pole 234 

Motorman should warn of approach of 
car 92 

Motorman, statement of after accident.. 60 

Motorijian, starting of car through negli- 
gence of 58 

Motorman, things that may be assumed 
by 23 

Motorman, uncommunicated intentions 
of 176 

Motorman. what may assume as to per- 
son on track 79 

Motorman, what may assume of person 
crossing tracks 43 

Motormen, arresting to prevent running 
of cars .320 

Motor, bar breaking and letting drop.... 125 

Motors, title to conditionally furnished. .334 

Moving car, acts constituting invitation 
to board 133 

Moving car, assumption of risks in at- 
tempting boarding 231 

Moving car, attempting to board in barn. 332 

Moving car, boy permitted on front plat- 
form jumping off 190, 267 

Moving car, burden on one injured get- 
tiug on or off 121 

Moving car, conductor frightening child 
i - T jumping from 9 

Moving car, duty to person once on.... 11 

Moving car going to shed, attempting 
to board 208 

Moving car, injury to person attempting 
boarding \ 285 

Moving car, negligence getting off de- 
pendent on speed 286 

Moving car, not bound to prevent persons 
tryiilg to board 208 

Moving car, ordering newsboy off 29 

Moving car, ordinance against jumping 
off inadmissible 190 

Moving ears, ordinance against allowing 
getting on or off 313 

Moving car, opening gate not invitation 
to alight from 8 

Moving car, passenger leaping from 283 
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Moving car, sending passenger on plat- 
form of 131 

Moving car, trolley, boarding 259 

Moving electric car, getting on or off., 11 
Municipality, power of to limit time 

for laying rails 21 

Municipality, wbere cannot question 

validity of lease 75 

Negligence a relative term 67 

Negligence and speed 131 

Negligence, burden of proof as to absence 

of fender being 182 

Negligence, burning out of fuse not evi- 
dence of 106 

Negligence causing injury to passenger, 

description of 222 

Negligence, collision from two directions 

evidence of 141 

Negligence, coming, and going of cars 

on same track not 123 

Negligence defined 213 

Negligence, distinct, of conductor, injury 

from 285 

Negligence, failure to provide fenders or 

violating law as 80 

Negligence, failure to stop to take on 

passenger not 31 

Negligence, failure to use high degree 

of care as 302 

Negligence getting off moving car de- 

pt-iiueut on speed 286 

Negligence in collision of car with no 

one on it 202 

Negligence in employing young and in- 
experienced motorman 94 

Negligence in getting on or ofC moving 

car 285 

Negligence in rate of speed, when 297 

Negligence In riding on platform of in- 

terurban car 82 

Negligence in running down vehicle from 

behind 284 

Negligence, instruction on concurrent 

and mutual 213 

Negligence, InsufBcIent release to cover.. 10 
Negligence, no presumption of from In- 
jury alone 327 

Negligence, not stopping promptly as 

evidence of 326 

Negligence, not taking hold of handrail 

alighting not 200 

Negligence of carrier, risk of never as- 
sumed 152 

Negligence of motorman, starting of car 

through 68 

Negligence, one In vehicle not looking 

! ivi listening not 88 

Negligence, opening of front gate by 

motorman not 8 

Negligence, permitting overcrowding, not 

declared 25 

Negligence permitting child to ride on 

front platform 268 

NegligpMce. predication of on absence 

of fender, etc 209 

Negligence, presumption and evidence of. 194 
Negligence, presumption of from acci- 
dent at switch 229 

Negligence, presumption of from injury 
to passenger 222 



Negligence, question of In case of col- 
lision with vehicle 312 

Negligence, riding on platform or foot- 
board not per se 18 

Negligence, running car through switch 

not 327 

Negligence, slightest is gross negli- 
gence 283 

Negligence, speed of 16 miles an hour 

not gross 38 

Negligence, speed in excess of that al- 
lowed by ordinance ■. 31 1 

Negligence, suddenly Increasing speed 

for train not 47 

Negligence, use of long cars not 161 

Negligence, when failure to sound gong.. 60 
Newsboy permitted to board cars, rights 

of 29 

Note given for shares of own capital 

stock, validity of 329 

Notice, assessment not conclusive with- 
out proper 330 

Ndtice. duty of abutter to remove fence 

In highway after 138 

Notice, InsufEicient as to stopping places. 108 
Notice, judicial not taken of closeness 

of tracks 128 

Notice, judicial , taken of effect of leaving 

car 275 

Notice, judicial taken of need of equip- 
ment for stopping 139 

Notice, judicial taken that cars do not 

run smoothly 327 

Notice not required for permission for 

extension 178 

Notice not required to keep off Inner 

footboard 233 

Notice of Increased danger from electric 

cars to be taken 326 

Notice of liability of passengers to cross 

track 128 

Notice relative to riding on front plat- 
form at own risk 15 

Notice required of discounting transfers 

over one route 284 

Notice required to make newsboy tres- 
passer 29 

Notice required where transfers given 

only on one route 286 

Notice, reversed sign not necessarily. .208 
Notice, sufBcient of application for fran- 
chise 22 

Notice to be given when stopping not 

to be an Invitation 99 

Notice that car will stop, slowing down 

not 31 

Nuisance, departure from plans in con- 
struction makes no 165 

Nuisance, no duty to remove, not respon- 
sible for -53 

Nuisance, when street railway is public, 

how to abate 320 

Observation, reasoning cannot take the 

place of possible 258 

Obstruction of street, Injunction against. 137 
Ob^^'- if.,, Qf street with viaduct, lia- 
bility for 276 

Obstructions, permitting permanent near 

track 17 

Obstruction, removing from track and 
leaving in highway 226 
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Obstructiona, right to remove 13S 

Officers, criminal responsibility of 163 

Officials, one may assume have taken pre- 
cautions for safety 84 

Operation, insufficient evidence of profits 
lost by not 90 

Operation, liability for wrongful or neg- 
gligent by lessee 155 

Operation of road, care required in.,.. 99 

Operation of road, contract for damages 
for failure of 262 

Operation, remedy for improper in dam- 
ages 9 

Operation unlawful for want of contin- 
uous route 233 

Ordinance, abutter cannot have set aside 
for inexpediency 88 

Ordinance against allowing getting on or 
off moving cars 313 

Ordinance against change of cars on 
route, validity of 174 

Ordinance against swinging from cars 
Inapplicable now 260 

Ordiance fis to tickets and transfers, 
line covered by 312 

Ordinance being held void, route and 
map unaffected by 173 

Ordinance, compliance with not all that 
is required 217 

Ordinance expressive of rules of law as 
to care 272 

Ordinance for extension and consolida- 
tion, provisions In 238 

Ordinance making no provision for 
curves 324 

Ordinance, no assessment for water sup- 
Iply pipe under .299 

Ordinance not necessary to authorize 
building of trestle 20 

Ordiance prohibiting jumping off mov- 
ing cars 267 

Ordinance prohibiting jumping off mov- 
ing car Inadmissible 190 

Ordinance providing for percentage and 
tax on lands 192 

Ordinance requiring air or electric 
brakes, validity of .139 

Ordinance, resolution cannot take place 
of for grant 257 

Ordinance, right in absence of to stop 
anywhere 220 

Ordinance, rule as to cars not stopping 
when contrary to 175 

Ordinance, speed in excess of that allowed 
by negligence 311 

Ordinance, statute requiring submitting 
franchise to vote 331 

Ordinance, valid reservation and provi- 
sion in 44 

Ordinance, vigilant watch, confers right 
of action 20 

Ordinance, violation of evidence of negli- 
gence 80 

Package, application of rule against 
carrying cumbersome 234 

Parade, running car into at speed of 
22 feet a second 271 

Park, assault to colored person at due 
to conspiracy 143 

Parks, commissioner of, limit to condi- 
tions may Impose 249 



Parkway, rights under vested right to 
cross 249 

Passage limited to run of car in ab- 
sence of contract 236 

Passenger accompaned by child, rights 
of as to alighting 142 

Passenger alighted to transfer, striking 
by end of car 261 

Passenger, assault by conductor on after 
having left ear 275 

Passenger, as to duty to safely land at 
destination 310 

Passenger, care owed to 203 

Passenger, care owed, especially in get- 
ting on or off car 297 

Passenger, care required of dependent 
on place occupied 152 

Passenger, care required of individual 
for safety of 200 

Passenger carried by street injured on 
sidewalk 15T 

Passenger, ceasing to be on alighting 
from car 87 

Passenger, company not an insurer of.... 225 

Passenger, conductor cannot compel to 
unfold transfer 235 

Passenger, conductor's hand coming in 
contact with face of 101 

Passenger, conductor not to anticipate 
unusual movements 195 

Passenger, conductor to note size of 195 

Passenger, contact with car not neces- 
sary to constitute 39 

Passenger discharged In unsafe place or 
on right of way 264 

Passenger, duty of 63 

Passenger, duty of to keep out of way of 
brake handle 198 

Passenger, duty of when car reaches 
transfer point late 247 

Passenger, duty to observe conditions In 
alighting 200 

Passenger, duty to accept explanation of 55 

Passenger, duty to 222 

Passenger, duty to as to stopping to pre- 
vent collision 28 

Passenger, duty to give chance to to 
get safe place 99 

Passengers, duty to running in mob or 
approaching danger 104 

Passenger, extent to which may resist 
wrongful ejection 274 

Passenger following directions of conduc- 
tor 131 

Passenger from another city, not bound 
to give transfer to 147 

Passenger getting to safe place, care re- 
quired to see to 324 

Passenger going on inside footboard to 
get seat 215 

Passenger in car, care required of 194 

Passenger, injury to alighting from fall 
of trolley pole 144 

Passenger, injury to frightened trying 
to escape danger 302 

Passenger, injury to from starting on 
signal of another 231 

Passenger, Injury to in alighting where 
step down Is long 200 

Passenger, Injury to nslng stile erected 
by third party 211 
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Passenger, Intending, coming up from 
rear 225 

Passenger, intending, injury to by fall 
of pole and sign '. ; 255 

Passenger, intending, struck by car 
wider than usual 218 

Passenger jumping from car to escape 
from collision 123 

Passenger leaping from car 283 

Passenger, liability for injury sustained 
by in alighting ^ 151 

Passenger, liability to from crowding of 
platform 12 

Passenger loses rights by not paying 
second fare when due 218 

Passenger may assume precautions have 
been taken for safety 84 

Passenger, no liability for fallen horse 
kicking 130 

Passenger, not apparent duty of motor- 
man to eject 316 

Passenger not bouud to examine trans- 
fer 142 

Passenger not bound to use highest care 67 

Passenger not required to Inspect ticket 
or know symbols 55 

Passenger not required to know rules 
for employes 55 

Passenger not required to verify acts 
of conductor 95 

Passenger on open car, injury to by pro- 
jection from wagon .1^4 

Passenger on platform, duty of motor- 
man to 196 

Passenger passing from platform, starting 
while 154 

Passeuger, patron not liable for report- 
ing misconduct to 232 

Passenger, plate heating setting clothes 
on fire 128 

p. t.;, ...i- presenting wrongly punched 
transfer, ejection of 55 

Passenger, presumption of negligence 
from' Injury to 222 

Passengers, requiring separation of white 
and colored ; 75 

Passenger, requisites of invitation to 
become 314 

Passenger riding to recover for refusal 
of transfers 169 

Passenger, right of intending to act on 
appearances 175 

Passenger, right of to refuse wrongful 
ejection 145 

Passenger, rights of skylarking boy as.. 184 

Passenger, rislts assumed by 67, 152 

Passenger, rule against carrying of cum- 
bersome package by 234 

Passenger, rules against occupying dan- 
gerous position 259 

Passenger, shooting of by conductor 
after alighting 294 

Passenger standing to get fare falling 
out of open car 38 

Passenger, starting car while still on 
running hoard 195 

Passenger stepping on running board to 
aUgbt. injury to 114 

Passenger struck in eye by falling ticket 
punch 248 

Passengers take obvious risks 8 



Passenger thrown from car at high speed 34 

Passenger to be protected from assault 
by strangers 294 

Passenger, to look for on either side of 
single track 329 

Passenger, what constitutes 99 

Passeuger, when a person becomes a..., 205 

Passenger, when may assume running 
board has been lowered 328 

Passenger, whep one acquires the rights 
of a 133 

Passenger, when one becomes a 255 

Pass, injury to employe riding home on. . 73 

Pass, no consideration for new conditions 
to attach to 10 

Paving, agreement with abutting prop- 
erty owners to do 132 

Paving, assessment for one foot outside 
of rails 46 

Paving, benefit of to realty held under 
lease 109 

Paving, effect on of duty to keep street 
in good repair 115 

Paving, extent to which city may bind 
Itself for 89 

Paving full width of street, obligation 
for, ending of 136 

Paving, limit to liability for 330 

Paving, not liable for cost of agreement 
for repairing 254 

Paving, power of state to change con-~ 
tract as to 333 

Paving, rules for assessing company's 
real estate for 78 

Paving, validity of contract to do for 
frontage consents 45 

Paving, what included in 330 

Peace on car, duty of conductor aa to 
preserving 296 

Pedestrian, attempting to pass in front 
of standing car 213 

Pedestrian, care required of In crossing 
tracks '.. . 26 

Pedestrian crossing in front of approach- 
ing car 167 

Pedestrian crossing street, presumption of 
vigilance in 29S 

Pedestrians, duty of and of motorman to. 161 

Pedestrians, duty of motorman to keep 
lookout for 134 

Pedestrian, dut^ to obtain control of car 
not to injure* 23 

Pedestri.in, injury to between cars on 
crossing 00 

Pedestrian not to be expected to stop or 
turn around 23 

Pedestrian oblivious of danger and un- 
able to save himself 79 

Pedestrian on track with third rail, risks 
assumed by 278 

Pedestrian passing behind car onto other 
track, duty of 285 

Pedestrian, rights of at street crossing 21 

Pedestrian, stopping from behind obsta- 
cle onto track 76 

Penalty for not giving transfer Incurred 
by not accepting 286 

Penalty for refusing transfer, disposi- 
tion of cases for 304 

Penalty for refusing transfer, no assign- 
ment of claim for 219 
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Penalty, no under statute for overcharge 
by mistake 129 

Penalty, transfer, only one recoverable In 
one action 269 

Plank road company, ownership of high- 
way by immaterial 97 

Plate over wheel, heating of, setting 
clothes on fire * 128 

Platform, additional care required when 
passengers on 25 

Platform, allowing to become crowded.. 12 

Platform, boy permitted on front and 
jumping off 267 

Platform, building over stump in 
street 53 

Platform, built by third parties, in- 
jury to passenger on 84 

Platform, duty of motorman to passen- 
gers on 196 

Platform, duty to keep in safe condi- 
tion 39 

Platform, duty where constructed or 
adopted ^. ..264 

Platform for changing cars, duty in 
Inspection of 223 

Platform, front, boy permitted on jump- 
ing ofC moving car 190 

Platform of interuban car, negligence in 
riding on 82 

Platform, person waiting on struck by 
footboard of car .156 

Platform, riding on contributory neg- 
ligence 325 

Platform, riding on front how affected 
by notice 15 

Platform, rule not allowing passengers 
on reasonable 82 

Platform, sending passenger on while 
car is in motion 131 

Platform, starting while passenger is 
passing from 154 

Platform, station, care required as to.. 313 

Platform used In changing cars, duty 
as to 223 

Platting of land alone does not excuse not 
fencing track 299 

Pleasure ground, injury to passenger 
using stile at 211 

Pole, frequent slipping of trolley wires 
off no defense 27 

Pole, Injury to alighting passenger from 
fall of trolley 144 

Pole, risk assumed by motorman In re- 
moval of trolley 234 

Pole, trolley, injury to intending pas- 
senger by fall of 255 

Pole, trolley used without wheel, pull- 
ing out of 154 

Poles, care required in removal of wires 
from wooden 13 

Poles, duty of company and lineman as to 
inspection of 13 

Poles, duty to employe of contractor for 
painting. 181 

Poles, duty to use single line of to per- 
form contract 126 

Poles, mortgage of after-acquired property 
prior lien on 7 

Poles, risk of old falling assumed by 
lineman 75 



Post, conductor putting head out of win- 
dow and hitting 158 

Power house classification of for taxa- 
tion under statute 189 

Power house machinery taxable aa real 
estate 192 

Power house, power of condemnation of 
land for * 221 

Power of legislature to regulate rates 
of fare 219 

Power to buy existing lines to extend sys- 
tem 46 

Power to impose reasonable conditions 
on grant implied 85 

Power to make rules 175 

Proof, burden of as to absence of fender 
being negligence 182 

Proof, burden of as to trespasser 99 

Proof, burden of in case of injury to 
passenger 123 

Proof, burden of on person injured getting 
on or off car 121 

Proof, burden of in derailment cases. . . .42 

Proof, burden of in personal injury 
cases *. 62, 272 

Proof, burden of where injury from appli- 
ance breaking 84 

Policeman injured placing beam to have 
truck pushed 119 

Police oflQeer, arrest and false imprison- 
ment by employe 191 

President taking bonus holds same in 
trust 77 

Presumption from Instinct of self-preser- 
vation , 76 

Private property, authorities cannot li- 
cense to enter 137 

Property right, consents confer 203 

Public hearing, sufficient .' 44 

Public use, generation of electricity' to 
supply roads not 8 

Rail, laying one of second track between 
rails of first 171 

Bails of different weight, use of 165 

Rails, power of municipality to limit 
time for laying 21 

Ralls, smoothness between track not 
required 97 

Rail, third, injury from to one right- 
fully on premises 278 

Rails, title to conditionally furnished. .334 

Railings, when required on cars 246 

Railroad, boy riding on car on close to 
street railway 79 

Railroad company operating a street rail- 
way 58 

Railroad company, within fellow-servant 
act 7 

Railroad corporation, statutes as to judg- 
ment against any 65 

Railroad crossing turnpike not an abut- 
ter 102 

Railroad crossing, act authorizing tempo- 
rary trestle at 319 

Railroad- fellow-servant act not appli- 
cable 68 

Railroads in more than one county, not 
taxable as 17S 

Railroads, Interurban, classification of not 
decided 172 
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Railroad liability law, ' street railway 
within 7 

Railioad, liability of for injury to pas- 
senger on stile 211 

Railroads, provisions against consolidation 
of 77 

Railroad right of way, no condemning 
strips of 93 

Railroad, right to use highway bridge 
built by 102 

Railroad, taking land needed to cross.. 91 

Railway and railroad synonymous in stat- 
utes 121 

Railway corporation, traction motor com- 
pany taxable as 121 

Railway, elevated, exempting in school- 

I children law 322 

Railway, judgments against made supe- 
rior to mortgage ; 326 

Railway spine, liability for 93 

Railway^ trunk, defined 150 

Railway, when traction company a 
trunk 150 

Rapid-transit rights of public, limit to.. 81 

Ratification by city of variations in con- 
truction 165 

Real estate, franchise and right of way 
are 103 

Real estate held under lease, benefit of 
improvements to ; . . . . 109 

Real estate, power house machinery taxa- 
ble as 192 

Real estate, rules for assessing company's 
for paving 78 

Real estate to be held only for trans- 
action of business 306 

Reasoning cannot take the place of pos- 
sible observation 258 

Receipts, mileage to be used in comput- 
ing for taxation 300 

Receiver cannot abandon rights acquired 
under consents 203 

Reel, empty, left by side of road and 
rolled down by boys 188 

Regulations, clearness required in 108 

Release, insufficient to cover negligence.. 10 

Relocation, what constitutes 266 

Renewal, power to make during life of 
original grant 238 

Repair, failure of to hold evidence of its 
character 20S 

Report, conductor may refresh memory 
from 327 

Res ipsa loquitur applicable to breaking 
of apparatus 125 

Res ipsa loquitur applied to injury from 
conductor 101 

Res Iqsa loquitur as to collision of two 
companies' cars 229 

Res ipsa loquitur, as to fall of trolley 
wires 27 

Res ipsa loquitur in derailment of cars.. 42 

Res ipsa loquitur, meaning of the maxim. 202 

Res Ipsa loquitur, not applicable to stand- 
ing car B7 

Resolution cannot take place of ordinance 
for grant 2B7 

Resolution, permission to charge curve 
may be granted by 324 

Right of way and franchise are realty, .103 



Right of way, breach of contract as to 
conspensation for 210 

Right of way, damages for refusal to 
accept 16 

Right of way, injury to passenger alight- 
ing on private 264 

Right of way, one not entitled to question 
occupation of 287 

Right of way, too late tender of for ex- 
t^^^'lon 301 

Risk assumed by motorman in removal 
of trolley pole 234 

Risk assumed by one emerging from side 
street 37 

Risk, assumed by passenger 67, 152 

Risk assumed by pedestrian on track hav- 
ing third rail .278 

Risk assumed of danger from work car 
being on track 170 

Risk, assumption of in trying to board 
moving car 231 

Risk, doctrine of assumption of not perti- 
nent 161 

Risk from insufficient cars assumed by 
conductor 257 

Risk from known methods assumed 66 

Risk from proximity of trees to track 
assumed by conductor 37 

Risk, no assumption of by intending pas- 
senger 218 

Risk of old poles falling assumed by 
lineman 75 

Risk of using single track without signals 
assumed 183 

Risks, passengers take obvious 8 

Rolling stock, construction of requir- 
ment as to making 334 

Rolling stock, duty as to character of.. 203 

Route and map unaffected by ordinance 
being held void 173 

Route, continuous being required other un- 
lawful 233 

Route, determination of 173 

Rule against carrying cumbersome pack- 
ages, validity of 234 

Rules against occupation of dangerous 
positions 259 

Rule as to car not stopping when late.. 176 

Rule, conductor has no right to waive or 
disregard 187 

Rule, failure to stop In accordance with.. 54 

Rules for employes, passenger not re- 
quired to know 55 

Rule, no liability to passenger purposely 
violating 82 

Rule not allowing passengers on platform 
reasonable 82 

Rule of company, when competent evi- 
dence 164 

Rules of road, admissibility of In colli- 
sion case 115 

Rules, power to make 175 

Rule prohibiting carrying of dogs, rea- 
sonableness of > 245 

Rule, reasonableness of relative to rid- 
ing on platform 15 

Rule requiring production of transfer, 
reasonableness of 187 

Rule requiring tickets or increased fare, 
validity of 147 
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Eule restricting speed passing engine 
house, effect of 274 

Rule, want of necessary must be shown.. 66 

Running board, duty to provide against 
use of inside 215 

Running board, care required of person 
stepping on Inner 233 

Running board. Injury by sudden stopping 
to passenger on 114 

Running board, Injury to passenger rid- 
ing on in tunnel 67 

Running board, no notice required to keep 
ofE inner Z33 

Running board overlaping sidewalk at 
curves 161 

Running board, passenger going on in- 
side to get seat 215 

Running board, riding on 17 

Running board, seizing of by one thrown 
down in starting 13 

Running board, starting car while passen- 
ger is still on 195 

Running board, when passenger may as- 
sume has been lowered 328 

Safeguards required Vt railroad crossing. 51 

Safeguards, right to predicate negligence 
on absence of 209 

Sale to another company partly for bene- 
fit of directors 77 

School children, law requiring carrying 
for half fare 321 

Selectmen, power to prescribe cheaper 
construction 120 

Self-preservation from instinct, presump- 
tion of 76 

Servants, care required of common car- 
rier fis to 63 

Servitude, additional, not imposed by side 
space 91 

Servitude, electric railway in street an 
added 203 

Servitude, electric railway no additional . 224 

Servitude, electric railway not an addi- 
tional 97 

Servitude, electric street railway not an 
additional 260 

Servitude, Interurban cars on city streets 
additional ,. .170 

Servitude, Interurban road not an addi- 
tional 242 

Servitude, no additional to abutter paid 
for embankment 220 

Settlement, not required to account to 
attorneys after 210 

Servitude, street railway not addi- 
tional 137, 138 

Shed, attempting to board moving car go- 
ing to 208 

Shock, defense of motorman having been 
thrown from car by 202 

Shock from broken off guy wire presents 
question for Jury 198 

Shooting of passenger by conductor af- 
ter alighting 294 

Sidewalk, duty where overlapped by run- 
ning board of cars 161 

Sidewalk, passenger carried by street 
Injured on 157 

Sidings, removal of ending obligations 
for paving 136 



Signal, attempting boarding car slowing 
up In answer to 121 

Signal, duty of conductors wnere passen- 
gers usually do not 39 

Signal, duty of motorman to listen for 
to stop 74 

Signal, failure to give of approach of seen 
car 146 

Signal, injury to passenger, starting on 
of another 231 

Signal, insufficient of danger 28 

Signal of person desiring to ride, suffi- 
ciency of 220 

Signals, risk of using single track with- 
out assumed 183 

Signal, slowing up on not Invitation to 
board car 11 

Signal, starting of car by motorman 
without 19 

Signal to start, attempting to board car 
after 155 

Sign, car, injury to Intending passenger 
by fall of 155 

Sign, destination of car Indicated by 174 

■Sign, reversed not necessarily notice.. 208 

Slowing up on signal not Invitation to 
board car 11 

Slowing up, stopping of car not to be 
assumed from 146 

Snow, comparison as to requirments as 
to removal of 226 

Speed, a dangerous rate of, considering 
circumstances 297 

Speed and negligence 131 

Speed and position of car, consideration 
to be given 290 

Speed as affected by locality 290 

Speed at crossing 31 

Speed, duty as to 250 

Speed, duty to check to prevent colli- 
sions 81 

Speed, greater may be reasonable in coun- 
try 222 

Speed In excess of that allowed by ordi- 
nance negligence 311 

Speed, maintaining full at switch 73 

Speed, may show ability of car to make 
great Ill 

Speed, negligence stepping off moving car 
dependent on 286 

Speed of approaching car, judging of. .111 

Speed of 16 miles an hour not gross neg- 
Ugence 38 

Speed of team, uncontrolled Ill 

Speed of 3 or 4 miles an hour on down 
grade at switch 229 

Speed of 22 feet a second running Into 
parade 271 

Speed, passenger thrown from car at 
high 34 

Speed passing engine house, effect of 
rule restricting 274 

Speed, power of court to order reduction 
of 36 

Speed, running president's car at high.. 167 

Speed suddenly increasing to get out of 
way of train 47 

Speed, what person crossing tracks may 
presume as to 311 

Speed, when duty to reduce 161 



XX 



STREET RAILWAY LAW. 



Speed, when liability not caused by too 
great '. 141 

Starter and car repairer not fellow-ser- 
vants l83 

Starting car, duty to passenger before.. 99 

Starting car on signal of passenger In- 
juring another 231 

Starting car while passenger is still on 
running board 195 

Starting of car by motorman without sig- 
nal or looking 19 

Starting of car through negligence of 
motorman 68 

Starting while passenger is passing from 
platform 154 

State, abandonment of right without con- 
sent of 103 

State, authority of over condemnation 
proceedings 280 

State, contract disabling company void 
without consent of ^46 

State power of to change contract us 
to paving 333 

State, power of to regulate management 
of road 51 

Station, duty to provide means of access 
or egress 211 

Station platforms, care required as to.. 313 

Station, use not transforming barn in- 
to passenger 333 

Statute as to commissioner's certificate, 
how construed . . .' 252 

Statute as to court ordering certificate of 
convenience 315 

Statute as to Judgment against railway 
corporation 328 

Statute as to locomotive, car, etc., not 
applicable 209 

Statute as to payment of annual fee for 
each car construed 181 

Statute as to renewal of grants, appli- 
cation of 238 

Statute as to taxation of gross receipts 
per mile 300 

Statute authorizing reservation of space 
near side of way 91 

Statute authorizing temporary trestle at 
crossing 319 

Statute, classification of power house for 
taxation under 189 

Statute, compliance with not all that Is 
required 217 

Statute concerning cost of guaranty of 
pavement considered 254 

Statute, construction of Iowa as to taxa- 
tion 33 

Statute, construction of New York as to 
transfers 169 

Statute construed as to time to get con- 
sent and build 122 

Statute construed to authorize condem- 
ning adjoining strip 127 

Statute — employers' liability act — appli- 
cation of ". 277 

Statute giving right of construction over 
or across river 305 

Statute, Illinois, authorizes no franchises ^ 
for Individuals 70 



Statute imposing advertising privilege tax 
invalid , 143 

Statute imposing liability for paving... 330 

Statute, meaning in franchise of "next 
highest" bidder . . ._ 207 

Statute, meaning of as to "occupied by 
Its tracks" 237 

Statute, no assessment under for elimina- 
ting crossing 292 

Statute, no penalty under for overcharge 
from mistake 129 

Statute, not producing transfer evasion of 
fare within 187 

Statute, not required by to stop at rail- 
road crossings 253 

Statute of limitations applies to contract 
to pay license 271 

Statute on not giving transfer violated 
by not accepting 286 

Statute, power of condemnation under 
Illinois 240 

Statute, power of policeman under 119 

Statutes, railway and railroad synony- 
mous terms in '. 121 

Statute regarding street railway rolling 
stock construed 335 

Statute relative to change of curve 324 

Statute relative to purchase of corporate 
stock 329 

Statute requiring carrying school children 
for half fare 321 

Statute requiring submitting franchise or- 
dinance to vote 331 

Statute, sufficient compliance with for 
taking land 01 

Statute, transfers required by In case of 
lease 269 

Statute, violation of evidence of negli- 
gence 80 

Steam railroad, condemnation of strip 
along for track 266 

Steam railroad contract with as to 
bridge and fares 251 

Steam railroad, crossing of at grade by 
trolley road 163 

Steam railroad, difference of interurban 
from 242 

Steam railroad track, not required by 
statute to stop for 253 

Steam railroad, trestle for crossing not 
authorized 135 

Stfp. !ny getting on rear outside of 
closed gate 197 

Steps, conductor getting on moving car 
when passenger on 83 

Step, conductor placing himself on side. ,101 

Step, going on before stopping of car 
negligence 325 

Stile erected by third party, injury to 
passenger using 211 

Stock, option given on for consent not 
enforceable 224 

Stopping anywhere, right of where no 
ordinance 220 

Stopping at short distance from crossing. 144 

Stopping car, duty as to in order to pre- 
vent collision 28 

Stopping car, failure of In short space 
as possible 94 

Stopping car Implied invitation, to take 
same 09 
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stopping cars, judicial notice taken of 

need of means of 139 

Stopping, duty of motorman to listen for 

signals for 74 

Stopping, failure of In accordance with 

rule 54 

Stopping, looking and listening, duty as 

to 49 

Stopping, looking and listening, duty of.. 141 
Stopping, looking and listening sufficient 

without ' 311 

Stopping not required after blockade 31 

Stopping of car, duty of for frightened 

horse 141 

Stopping of car, duty of to prevent In- 
jury 272 

Stopping of car, injury to passenger from 

sudden 114 

Stopping of car in 150 on down grade 

not to be assumed 107 

Stopping of car not to be assumed from 

its slowing up .148 

Stopping of car prematurely, duty of 

conductor 101 

Stopping places, damages for breach of 

contract for 210 

Stopping places, insufficient notice ag 

to 108 

Stopping, presumption from frequent at 

particular place 220 

Stopping promptly after collision, fail- 
ure of / 326 

Stopping, rule as to car not when late.. 175 
Stopping too soon, injury to alighting 

passenger by igOO 

Stopping within 50 feet of corner, duty 

when 108 

Stream, navigable, tunnel under 305 

Street, acceptance of dedicnted 219 

Street, assessment for Improv.ements In.. 299 
Street, attempting crossing tracks at 

night on unused 327 

Street, care required in crowded, bad In- 
structions as to 276 

Street, consent of council to abandoment 

of 203 

Street, construction obstructing may be 

enjoined 137 

Street, contour of surface of to be fol- 
lowed •. . . 137 

Street crossed, duty as to restoring to 

- former condition 20 

Street, duty to keep in good repair, and 

repaving 115 

Street, empty reel left by side of and 

rolled by boys 188 

Street, failure to build road because of 

narrowness of 126 

Street, Insufficient location for occupation 

of 76 

Street, liability for obstruction of with 

viaduct 276 

Street, question of overcrowding with 

tracks for public 228 

Street railway, electric, in street an added 

burden 203 

Street railway, electric, no additional 

burden on street 97 

Street railway, electric, no additional 

servitude 224 



Street railway, electric, not additional 
burden 260 

Street ^ railway, electric, not additional 

servitude 1 38 

Street railway, electric, similarity of 
Interurban to 242 

Street railway, Interurban cars on addi- 
tional servitude 170 

Street railway, Interurban, not an addi- 
tional burden 242 

Street railway not additional servitude .. 137 

Street railway, when no public necessity 
for in country 240 

Street railway within railroad fellow- 
servant act 7 

Street railway within railroad liability 
law 7 

Street, relation of railroads as to 51 

Street, right to run over may be aban- 
doned 103 

Street, right to use material taken up 
to put into order 199 

Street, risk assumed by one emerging 
from side 37 

Street, speed in lighted and unlighted 
at night , 297 

Street, unaccepted to be condemned 48 

Street, use of unaccepted may be en- 
joined 137 

Street, u^ers of to take notice of danger 
from cars 328 

Street, what deemed portions of occupied 
by tracks 237 

Streets, yir^r" ( ^v - meet to be treated 
as intersection of 129 

Strike, electricity in wires when not 
needed in time of 271 

Subway, no liability to abutter for nar- 
rowness of 135 

Superintendence referred to by employers' 
liability act 277 

Switch, abutter not entitled to mandamus 
account of 165 

Switch, care required in maintenance and 
use of 229 

Switch, collision due to misplaced'. . . .229 

Switch, cross-over, construction of 500 
feet away 165 

Switch, dashing into 222 

Switch, duty to place target or light on.. 73 

Switch, failure to . discover closing of 
snap 63 

Switch, injury at open to employe rid- 
ing on pass 73 

Switch, injury to person attempting to 
board car at • 205 

Switch, pot putting in derailing 163 

Switch, running through not unlawful 
or negligent 327 

Switch, use of loose-tongue 149 

Switch, using running against point of 
tongue 229 

Target, divided opinion on duty to place 
on switch 73 

Taxation as railroads In more than one 
county, no 172 

Taxation, classification of power house 
for under statute 189 

Taxation, construction of Iowa statute 
as to 33 
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Taxation, leased property Included In ex- 
emption from 118 

Taxation, mileage to be used In computing 
receipts for 300 

Taxation of power house machinery aa 
real estate 192 

Taxation of special franchises, power of 
state as to 110 

Taxation of traction motor company as 
railway corporation 121 

Taxes, when lien for paving superior 46 

Tax, amount bid for franchise to be 
credited on 157 

Tax, payment of abrogated license, how 
treated 232 

Tax, payment of excise, and construction 
requirements 120 

Tax, statute imposing advertising privi- 
lege invalid 143 

Telephone company, duty to employes of. 71 

Telephone connection with Y, absence 
of 6Q 

Ton-hour law constitutional 48 

Terminal, duty to provide means of ac- 
cess or egress at 211 

TIcltet, a mere token 95 

Ticliot good on face, ejection for failure 
to produce 130 

Tickets, line covered by ordinance as 
to sale of 312 

Ticket, prerequisites to requiring or In- 
creased fare 147 

Ticket punch, falling, striking passenger 
In eye 248 

Ties of different wood, use of 165 

Title to conditionally furnished equip- 
ment 334 

Town, rights of after incorporation after 
making grant 228 

"To" village, contract to run cars, means 
beyond boundary 168 

Trnck. abutter delaying cannot prevent 
laying of second 117 

Trafks and ears, things public may as- 
sume as to 217 

Tracks, attempting crossing at night on 
unused street 327 

Tracks, attempting to cross double be- 
hind passing car 37 

Track, boy thrown ofC car killed on other. 32 

Tracks, care required In maintenance and 
use of 229 

Tracks, care required of pedestrian in 
crossing 26 

Track, collision of cars running In oppo- 
site directions on 141 

Tracks, collision with car of another 
company using 229 

Track, coming and going of cars on same 
not negligence 123 

Track, condemnation for second of strip 
along railroad 266 

Tracks, cutting ofC access to property by 
raising 86 

Track, danger from work car being on an 
assumed risk 170 

Tracks, double In addition to single ques- 
tion for public 228 

Track, driving on to immediately In front 
of moving ear 22 



Track, driving vehicle on, and duty of 
latter to get ofC 284 

Track, duty and right of person cross- 
ing 311 

Track, duty In furnishing and maintain- 
ing 42 

Tracks, duty of motorman at cross-street 
containing 54 

Track, duty of motorman seeing a per- 
son near 94 

Track, duty of motorman to keep look- 
out for persons near 134 

Track, duty of motorman when animal 
comes suddenly on 180 

Track, duty of pedestrian passing behind 
ear onto other 285 

Track, failure to sound gong for per- 
son working near 12 

Tracks, injunction against stopping use 
of cars on 245, 273 

Tracks, judicial notice not taken of close- 
ness of 128 

Track, laying second with one rail be- 
tween those of first 171 

Tracks making trap, duty after accepting 
franchise for 217 

Tracks may be placed at side of highway 97 

Track, motorman may assume persons 
near will let car pass 61 

Track, motorman seeing vehicle approach. 312 

Track, must know liability of passen- 
gers to cross 128 

Track, north-bound car on south-bound 
track 69 

Track, obligation to employes to maintain 
reasonably safe 232 

Track, pedestrian stopping or turning 
around on ^ , 23 

Track, permitting permanent obstructions 
near 17 

Track, presumption as to person on hear- 
ing bell 79 

Tracks, public not bound to know nar- 
rowness between 217 

Track, removing obstruction from and 
leaving in highway 226 

Tracks, rights and duties of cars, 
vehicles, pedestrians on 64 

Tracks, rights of town incorporated after 
authorizing 228 

Tracks, rights of vehicles on 289 

Track, right to have car stand on a 
reasonable time 57 

Tracks, right to run cars in either di- 
rection on double 116 

Track, right to use material taken up 
when laying 199 

Track, risks assumed by one rightfully 
entering on 278 

Track, risk from proximity of trees to 
assumed by conductor 37 

Trnck, risk of using single without sig- 
nals assumed 183 

Track, smoothness between rails and not 
required 97 

Track, stepping from behind obstacle 
onto 76 

Track, stepping on farther without look- 
ing for car 285 

Track, to look for passengers on both 
sides of single 329 
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Track, unfenced In Inclosed field, killing 
cow on 299 

Track, vehicle meeting car turning to 
right onto other 92 

Tracks, what are deemed portions of 
streets occupied by 237 

Track, what constitutes due power in 
person approaching 258 

Track, what motorman may assume of 
person crossing 43 

Traction company, when a trunk rail- 
way 150 

Traction motor company taxable as rail- 
way corporation 121 

Transfer, action for ejection on wrongly 
punched 25 

Transfer, another route no defense for re- 
fusing 169 

Transfer, assigned claim for refusing not 
enforceable 219 

Transfer, car reaching point of after time 
limit 247 

Transfer, conductor cannot compel pas- 
senger to unfold 235 

Transfer, ejection of passenger present- 
ing wrongly punched 55 

Transfer, failure to give account con- 
ductor being without 184 

Transfer, failure to produce evasion of 
fare 187 

Transfer, individual cannot compel giv- 
ing of by mandamus 109, 176 

Transfer, language of conductor not mak- 
ing contract for 238 

Transfer, liability for giving wrong 95 

Transfer, line covered by ordinance as 
to giving of 312 

Transfer, not bound to give passengers 
from another city 147 

Transfer, notice required of discontinuing 
over one route 284 

Transfer, notice required where given 
only on one route 288 

Transfer, passenger not bound to ex- 
amine 142 

Transfer penalty cases, disposition to be 
made of 304 

Transfer penalty, only one recoverable in 
one action . . .*. 269 

Transfer, proper' remedies for refusal 
to give 178 

Transfer, reasonableness of limitation ^of 
time for use of 98 

Transfer, reasonableness of rule requir- 
ing production of 187 

Transfer, refusing so as to prevent crowd- 
ing of street 169 

Transfer, refusing to accept equivalent 
to not giving 286 

Transfer, remaining on car after being 
refused '. 184 

Transfers required after extension of city 
limits 180 

Transfer required by statute in case of 
lease 269 

Transfer requirements, reasonable 247 

Transfer, rights of passenger riding to 
recover for 169 



Transfer, striking by end of car pas- 
senger alighted to 281 

Transfer ticket, passengers not required 
to know symbols on 55 

Transfer ticket itself not required to be 
put in evidence 144 

Transfer ticket, passenger not required 
to Inspect 55 

Transfer ticket, what may be required 
as to 247 

Transfer, verbal from one conductor to 
another 187 

Transfer void after expiration of time 
limit punched 96 

Trees, risk from proximity of assumed 
by conductor 37 

Trespasser, burden of proof as to 99 

Trespasser, infantile, getting on outside 
of closed gate 197 

Trespasser, newsboy not 29 

Trespasser, not apparent duty of motor- 
man to eject 316 

Trespasser on track, one wrongfully kept 
off car not 278 

Trestle, act authorizing temporary at 
railroad crossing 319 

Trestle, deed of right of way not author- 
izing building 135 

Trestle, no injunction against required by 
commissioner 135 

Trestle, power of village to authorize 
building of 20 

Trolley, Injury to conductor while re- 
versing 58 

Trucks, title to, conditionally furnished. .334 

Tunnel, duty to company using city .... 67 

Tunnel, Injury to passenger riding on 
running board in 67 

Tunnel, questions not Involved In suit 
to compel lowering 114 

Tunnel under navigable water, lowering 
of may be required 305 

Turnpike, railroad crossing not an abut- 
ter 102 

Turntable cases not applicable to cars... 267 

Vehicles and cars, relative rights and 
duties of 64 

Vehicle, care required of one driving out 
from yard 250 

Vehicle, difference between cars and 
ordinary 51 

Vehicle, driving on to track fei front of 
moving car 22 

Vehicle, duty of driver of as to watch- 
_ ing for cars 290 

Vehicle, duty to prevent collision of rear 
end of car with 40 

Vehicle, failure of person in to look and 
listen 88 

Vehicle fire, what driver of may ex- 
pect Ill 

Vehicle, injury to passenger on car by 
projection from 194 

Vehicle meeting car, turning of to right 
onto other track 92 

Vehicle, motorman may presume driver of 
will use senses 312 

Vehicle, policeman placing beam to have 
pushed up grade 119 
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VeMcle, relative rights ana duties of 289 

Vehicle, rights of at street crossings 185 

Vehicle, running down from behind 284 

Vendor, no warranty by to be assumed.. 103 

Viaduct, liability for obstruction of street 
with 276 

Village, power of to authorize building 
of trestle 20 

Wages of flagman, purchaser of equip- 
ment not liable for 116 

Warning due pedestrian on track with 
third rail 278 

Warning of approach of car to be given 
by sounding gong 259 

Warning of commissioners evidence in 
injury case 162 

Warning of standing passengers not re- 
quired 38 

Warning, sufficient allegation of failure 
to give 60 

Warranty, no by vendors to be as- 
sumed 103 

Watchfulness, duty of dependent upon 
conditions 250 

Water power, condemnation not author- 
ized to secure 8 



Water supply pipe, not assessable for 290 

Window, conductor putting head out of, 
hitting post 158 

Wires, care required of lineman In re- 
moval of 13 

Wires, carp required to prevent breaking 
and falling of 104 

Wires, duty to insulate span 71 

Wires, electricity in when not needed 
in time of strike 271 

Wires, fall of trolley, res ipsa loquitur.. 27 

Wire, guy, broken off from trolley wire, 
shock from 198 

Wires, mortgage of after-acquired prop- 
erty, prior lien on 7 

Wires, no* injunction where no prior de- 
man for guard 115 

Wires, power of condemnation of land 
■ for line of ■ 221 

Wire, trolley, frequent breaking of 283 

Wire, trolley pole being removed touching 
high-tension 234 

Witness, employe a competent 260 

Witness, not making former employe out 
of state 31 

Y, absence of telephone connection with.. 66 



